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BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Jurisdiction is based on the general jurisdiction of this 
Court as provided in Section 17-101 D. C. Code, 1940, 41 
Stat. 1312, Section 12. 

This is an appeal from a judgment of the District Court 
entered in favor of appellee for permanent maintenance 
and attorney’s fees; and from an order adjudging appel¬ 
lant in contempt. (A. 29-30,104-105) 
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STATEMENT OF CASE 

In November of 1940, appellee filed a suit for mainten¬ 
ance. In February of 1941 the District Court ordered ap¬ 
pellant to pay maintenance pendente lite. In August of 
1943, appellant sued, in Florida, for an absolute divorce, 
which was granted by the Florida Court in April, 1944. 
Appellant then moved in the District of Columbia Court to 
revoke the order for temporary maintenance . The District 
of Columbia Court overruled appellant’s motion and 
granted permanent maintenance to appellee. This Court 
in April of 1945 reversed the District of Columbia Court 
holding that appellee was foreclosed, by the Florida judg¬ 
ment, from the right of maintenance. (A. 2-16) 

The District Court interpreted the reversal as an order 
for a new trial, refused to grant the motion to dismiss the 
maintenance action and required the parties to re-try the 
case. The District Court entered an order granting perma¬ 
nent maintenance after a re-trial in which the transcript of 
the evidence in the first trial constituted the only testimony 
concerning the Florida decree. A motion for a new trial 
or for judgment n.o.v. was subsequently filed and the mo¬ 
tion for a new trial was granted. The District Court in its 
order granting a new trial proceeded to continue in full 
force and effect the order for maintenance and counsel fees. 
(A. 17-23) 

Again the case was re-tried, after a further motion to 
dismiss was denied, and this time the Court entered judg¬ 
ment in favor of appellee for permanent maintenance and 
counsel fees. A notice of appeal was filed by appellant 
whereupon appellee filed a motion in the District Court to 
have appellant adjudged in contempt for failure to pay 
maintenance. The District Court adjudged appellant in 
contempt and appellant has appealed from both the judg¬ 
ment awarding maintenance and the contempt order. (A. 
23-24, 26-30,104-105) 
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STATEMENT OF POINTS 

As to the Trial Before Justice Schweinhaut 

1. The Court erred in refusing to dismiss the action in 
accordance with the mandate of the United States Court 
of Appeals for the District of Columbia. 

2. The Court erred in refusing to grant appellant’s mo¬ 
tion for judgment n.o.v. 

3. The Court erred in refusing to direct a verdict in 
favor of the appellant. 

4. The Court erred in granting temporary maintenance 
and counsel fees to the appellee without a hearing or motion 
after it granted appellant’s motion for a new trial. 

As to the Motion Before Justice Keech 

1. The Court erred in refusing to dismiss the action in 
accordance with the mandate of the United States Court of 
Appeals for the District of Columbia. 

As to the Trial Before Justice Curran 

1. The Court erred in refusing to dismiss the action in 
accordance with the mandate of the United States Court 
of Appeals for the District of Columbia. 

2. The Court erred in refusing to grant appellant’s mo¬ 
tion for judgment n.o.v. 

3. The Court erred in refusing to direct a verdict in 
favor of the appellant. 

4. The Court erred in granting excessive maintenance 
and counsel fees to the appellee in view of the earnings of 
the appellant. 

5. The Court erred in refusing to credit appellant with 
payments made the appellee under the order of Justice 
Goldsborough, which order was overruled and set aside by 
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the United States Court of Appeals for the District of 
Columbia. 

6. The Court erred in refusing to permit the appellant 
to introduce evidence showing his acts from the beginning 
of this case to the date of trial offered for the purpose of 
proving his domicile in the State of Florida. 

As to the Contempt Order of Justice Letts 

1. The Court erred in adjudging appellant in contempt 
of an order which had been appealed and which appeal was 
then pending. 


STATUTE INVOLVED 

Title 16, Section 415, D. C. Code, 1940. 

Whenever any husband shall fail or refuse to maintain 
his wife and minor children, if any, although able so to do, 
the court, on application of the wife, may decree that he 
shall pay her, periodically, such sums as would be allowed 
to her as permanent alimony in case of divorce for the 
maintenance of herself and the minor children committed 
to her care by the Court, and the payment thereof may be 
enforced in the same manner as directed in regard to such 
permanent alimony. (Mar. 3, 1901, 31 Stat. 136, ch. 85, 
Tit. 980). 


SUMMARY OF ARGUMENT 

This Court has established the law of this case and has 
ruled that the parties are no longer married to each other; 
therefore no award for maintenance may be granted. The 
District Court is bound by this ruling and erred when it 
refused to grant appellant’s motion to dismiss. 

The lower court erred in awarding maintenance to the 
appellee in view of the admitted fact that appellant was 
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supporting her and providing adequate maintenance at the 
time suit was filed. The finding that the Florida decree 
was invalid is error because it ignores the ruling by this 
Court based upon the same evidence and because, aside 
from the ruling of this Court, it is not supported by the 
evidence. 

The awards made by the lower court do not credit all 
payments made by appellant to appellee and are based 
upon assertions made by counsel for appellee rather than 
evidence. 

The contempt order should be reversed because appel¬ 
lant has the right to appeal the judgment of the lower court 
and is not required to give appellee the benefits from that 
judgment pending the appeal. 

I. The Law of This Case Has Been Established by This 
Court and the District Court Erred in Refusing to 
Follow the Ruling in Gullet v. Gullet, 80 U. S. App. 
D. C. 73. 

The general rule is clear that all proceedings in the lower 
court, after a decree of reversal, are governed by the man¬ 
date and that all questions determined on appeal become as 
to subsequent proceedings in the lower court, the law of the 
case. Moreover, every question of fact before the appel¬ 
late court and decided by its opinion is conclusively settled 
for the lower court in any further proceedings which may 
take place in that court thereafter. Where any matter has 
been made an issue in the case, either by way of testimony 
or in the briefs, although not pleaded, the losing party is 
precluded by the ruling of the appellate court from again 
trying the same issue. 

In the case of Coffee v. Reid, 60 Fed. (2d) 387, C. C. A. 
8th, 1932, the Circuit Court of Appeals stated: 

“The question to be determined is whether the de¬ 
cree of the lower court goes beyond the mandate. The 
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proceedings taken must, of course, conform to the man¬ 
date of the court, and the opinion of the court is in 
effect a part of the mandate. Great Northern Ry. Co. 
v. General Railway Signal Co. (C. C. A.) 57 F. (2d) 
457. All questions determined on the appeal became, 
as to subsequent proceedings in the lower court, the 
law of the case, and every question of fact before this 
court and decided by its opinion was conclusively set¬ 
tled for the lower court in further proceedings in this 
action. Haley v. Kilpatrick (C. C. A.) 104 F. 647; 
Great Northern Ry. Co. v. Western Union Telegraph 
Co. (C.C.A.) 174F. 321.” 

In the case Re Sanford Fork & Tool Co 160 U. S. 247, 
the Supreme Court of the United States stated the same 
rule, as follows: 

4 ‘When a case has been once decided by this court on 
appeal and remanded to the circuit court, whatever 
was before this court, and disposed of by its decree, is 
considered as finally settled. The circuit court is 
bound by the decree as the law of the case; and must 
carry it into execution, according to the mandate. That 
court cannot vary it or examine it for any other pur¬ 
pose than execution; or give any other or further re¬ 
lief; or review it, even for apparent error, upon any 
matter decided on appeal; or intermeddle with it, fur¬ 
ther than to settle so much as has been remanded. Si- 
bald v. United States, 37 U. S. 12 Pet. 488, 492; Texas 
& P. R. Co. v. Anderson, 149 U. S. 237. If the circuit 
court mistakes or misconstrues the decree of this court, 
and does not give full effect to the mandate, its action 
may be controlled, either upon a new appeal (if involv¬ 
ing a sufficient amount) or by a writ of mandamus to 
execute the mandate of this court. Perkins v. Four- 
niquet, 55 U. S. 14 How. 313, 330; Re Washington & 
G. R. Co. 140 U. S. 91; City Nt. Bank v. Hunter, 152 
U. S. 512. But the circuit court may consider and de¬ 
cide any matters left open by the mandate of this 
court; and its decision of such matters can be reviewed 
by a new appeal only. Hinckley v. Morton, 103 U. S. 
764; Mason v. Pewabic Min. Co. 153 U. S. 361; Nashua 
& L. R. Corp. v. Boston & L. R. Corp. 5 U. S. App. 97, 
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51 Fed. Kep. 929. The opinion delivered by this court 
at the time of rendering its decree may be consulted to 
ascertain what was intended by its mandate; and either 
upon an application for a writ of mandamus, or upon a 
new appeal, it is for this court to construe its own man¬ 
date, and to act accordingly. Sibald v. United States, 
37 U. S. 12 Pet. 4SS, 493; West v. Brashear, 39 U. S. 14 
Pet. 51; Wayne County Suprs. v. Kennicott, 94 U. S. 
498; Gaines v. Caldwell, 148 U. S. 228, 238, 244. ” 

In the case of Chicago, B. & Q. R. Co. v. City of Chicago, 
166 U. S. 263, the Supreme Court of the United States 
pointed out that when a case has once been decided, a new 
trial may not be granted without leave of the appellate 
court. The Court, in the course of its opinion, stated: 

“The case now in question comes exactly within the 
class of cases so referred to and distinguished. It was 
originally heard in the circuit court, not merely upon a 
question of sufficiency of pleading, but upon the whole 
merits. That court, at a hearing upon pleadings and 
proofs, involving the questions of the novelty of the 
alleged invention, and of its infringement by the de¬ 
fendants, entered a final decree dismissing the bill. 
Upon the appeal from that decree, both those questions 
were presented to and considered by this court, and 
were by it decided in the plaintiff’s favor. Its decision 
of those questions in that way was the ground of its 
opinion, decree, and mandate, reversing the decree of 
the circuit court dismissing the bill, and remanding the 
cause to that court for further proceedings in conform¬ 
ity with the opinion of this court. The decision and 
decree of this court did not amount, indeed, technically 
speaking, to a final judgment, because the matter of 
accounting still remained to be disposed of. Humis- 
ton v. Stainthorp, 69 U. S. 2 Wall. 106; Smith v. Vul¬ 
can Iron Works, 165 U. S. 518. But they constituted 
an adjudication by this court of all questions, whether 
of law or of fact, involved in the conclusion that the 
letters patent of the plaintiff were valid and had been 
infringed. Applying the rules stated at the beginning 
of this opinion, the questions of novelty and infringe¬ 
ment were before this court, and disposed of by its de- 
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cree, and must therefore be deemed to have been fi¬ 
nally settled, and could not afterwards be reconsidered 
by the circuit court. 

“When the merits of a case have been once decided 
by this court on appeal, the circuit court has no au¬ 
thority, without express leave of this court, to grant a 
new trial, a rehearing, or a review, or to permit new 
defenses on the merits to be introduced by amendment 
of the answer. Ex parte Story, 37 U. S. 12 Pet. 339; 
Southard v. Russell, 57 IT. S. 16 How. 547; Dubuque & 
P. R. Co. v. Litchfield, 68 U. S. 1 Wall. 69; Stewart v. 
Salamon, 97 U. S. 361; Gaines v. Caldwell, 148 U. S. 
228. In this respect, a motion for a new trial or a peti¬ 
tion for a rehearing stands upon the same ground as a 
bill of review, as to which Mr. Justice Nelson, speaking 
for this court, in Southard v. Russell above cited, said: 
‘Nor will a bill of review lie in the case of newly dis¬ 
covered evidence after the publication, or decree below, 
where a decision has taken place on an appeal, unless 
the right is reserved in the decree of the appellate 
court, or permission be given on an application to that 
court directly for the purpose. This appears to be the 
practice of the court of chancery and House of Lords in 
England; and we think it founded in principles essen¬ 
tial to the proper administration of the law, and to a 
reasonable termination of litigation between parties 
in chancery suits.’ 57 U. S. 16 How. 570, 571. So, in 
United States v. Moorehead, 66 U. S. 1 Black, 488, 489, 
Chief Justice Taney said that, in a case brought before 
this court exercising general jurisdiction in chancery, 
‘the defeated party, upon the discovery of new evi¬ 
dence, may, after a final decree in this court, obtain 
leave here to file a bill of review’ in the court below to 
review the judgment which this court had rendered. ’ 

“The decree entered by the circuit court presently 
after receiving the mandate, setting aside its former 
decree, and adjudging that the letters patent were 
valid and had been infringed, referring the case to a 
master for an account of profits, and awarding a per¬ 
petual injunction, was, as it purported to be, in con¬ 
formity with the mandate of this court. But the sub¬ 
sequent orders of the circuit court, entertaining and 
granting the petition for a rehearing, without previous 
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leave obtained from this court for the filing of such a 
petition, were irregular and unauthorized, based upon 
a misunderstanding of the mandate, and in practical, 
though unintentional, disobedience of the command 
thereof that further proceedings be had in conformity 
with the opinion of this court. Upon the record as it 
stands, a clear case is shown for issuing a writ of man¬ 
damus to set aside those orders, and to execute the 
mandate according to what appears to this court to be 
its manifest meaning and effect. 

“Upon the question whether an application for leave 
to file a petition for a rehearing in the circuit court 
could and should be entertained by this court, at the 
present stage of the case, no opinion is expressed, be¬ 
cause no such application has been made. 

“Unless such an application shall be made to this 
court within twenty days, and shall upon consideration 
be granted by this court, an order will be entered that 
the writ of mandamus issue as prayed for.” 

It is our contention that no issues remained for deter¬ 
mination by the lower court in view of the ruling of the 
United States Court of Appeals for the District of Co¬ 
lumbia in this case. The question presented to the lower 
court was whether the Florida decree barred the appel¬ 
lee’s action for maintenance in the U. S. District Court 
of the District of Columbia. At the trial in the District 
Court, counsel for the appellee, in his opening state¬ 
ment, stated that the question before the court was 
“whether or not that decree (the Florida decree) is a 
valid decree, and I intend to attempt to convince Your 
Honor that the residence was not bona fide and that 
there was a fraud committed on the court down there. For 
that reason, that decree is no good • • (A. 30-31). 

In the course of the trial, the appellant was per¬ 
mitted to file a supplementary answer by the addition of 
a paragraph alleging that the appellant was not the hus¬ 
band of the appellee. Subsequent to the filing of the 
amended answer, the court and counsel discussed the right 
of the court to permit an inquiry into the circumstances 
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surrounding the securing of the divorce in Florida, and the 
trial court concluded that the appellee did have a right to 
attack the validity of the Florida decree. (A. 32). There 
then followed this colloquy: 

“The Court: Is there any evidence as to the invalid¬ 
ity of the Florida divorce? Are you offering 
any evidence as to the invalidity as to the 
Florida divorce? 

‘ ‘ Mr. 0 ’Connell: Yes, I would like to. 

“The Court: Of course, if I am going to decide 
the case, I have got to have the facts. * * 

(A. 32). 

Counsel for the appellee then recalled Colonel Gullet, 
the appellant, and examined him with reference to his resi¬ 
dence, domicile and all of the circumstances surrounding 
his going to Florida and his actions in that state. (A. 33- 
49). The cross-examination of the Colonel by his own 
counsel also consisted, in the main, of evidence concern¬ 
ing his residence in Florida and the validity of the divorce 
decree presented to the District Court. (A. 49-53). 

Mrs. Gullet was then recalled to the stand and was 
examined "with reference to service upon her of notice of 
the pendency of the divorce action in Florida. (A. 52-54). 

At the conclusion of the testimony, the court suggested 
that memoranda be presented by respective counsel on the 
points involved in the case. Counsel for Colonel Gullet 
asked the court the specific question: 

“Would Your Honor help us at this time by stating 
what is the question in the mind of the 
Court? 

“The Court: The only question in the world is 
whether or not your client had a domicile in 
Florida at the time he filed a divorce.” 
(A. 53). 

In the course of the same colloquy, the court stated: 

“ # * * When I have passed upon the question of 

jurisdiction, then I will pass upon the motion. The 
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motion (motion to revoke the maintenance order) has 
not been ruled upon and will not be until I‘have 
reached the other decision.” 

Accordingly, it is submitted that at the close of the 
trial, it was abundantly clear that the issue of the validity 
of the Florida decree had been raised and that in fact in 
the words of the trial Judge, it was the only issue pre¬ 
sented for his consideration. When the case went to the 
Court of Appeals, the briefs filed by the respective parties 
clashed head-on on this particular issue of the validity 
of the Florida decree. The Court of Appeals in its de¬ 
cision stated that in the present case the Florida decree 
stood unchallenged. It stated that the plaintiff was fore¬ 
closed by the Florida judgment from the right to main¬ 
tenance and reversed the decision of the lower court. In 
view of the fact that the issue of the validity of the Florida 
decree was argued at the trial, in the briefs, and in the 
oral argument before the Court of Appeals, it can hardly 
be said that when the Court of Appeals used the words 
“unchallenged as in the present case”, the court meant 
that no issue had been made of the validity of the decree. 
The only inference and interpretation which can be placed 
upon those words is that the Court of Appeals found as 
the “law of the case” that the evidence offered to attack 
the Florida decree did not constitute a “challenge” suf¬ 
ficient in law to upset the Florida decree. This contention 
is given further support by the fact that after the ruling 
by the Court of Appeals, the appellee filed a petition for a 
re-hearing in which she took issue with the court’s finding 
that the Florida decree stood unchallenged and stated 
that the “appellee, in her answer to the motion to revoke 
the order, very strenuously challenged the validity of the 
Florida decree and very strongly challenged the appel¬ 
lant’s domicile there. At the hearing in the court below, 
it is respectfully submitted there was produced sufficient 
evidence to justify a finding to the effect that the appellant 
never acquired a domicile in the State of Florida. * * •” 
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In the same petition for rehearing, the appellee recognized 
the fact that the ruling of the Court of Appeals did not 
grant a new trial in this case because she specifically re¬ 
quested that the Court of Appeals modify its decree and 
grant her such a rehearing in the lower court. The ap¬ 
pellee stated: 

“The court in its opinion reviewed the decree en¬ 
tered herein with costs and remanded it to the Dis¬ 
trict Court for further proceedings, not inconsistent 
with the opinion of this court. However, it is respect¬ 
fully submitted that the court, if it does not agree 
with the reasoning of the lower court, should remand 
the case for further hearing with instructions to make 
a determination as to whether or not the appellant 
acquired such a domicile as to make a divorce granted 
in Florida binding in this jurisdiction.” 

It is therefore respectfully submitted that under the law 
as cited above, the lower court was bound by the mandate 
of the appellate court and that no issues could be tried in 
the lower court which were presented for determination 
at the first trial or before the Court of Appeals. (A. 60). 
Also compare A. 61-83 with A. 33-53) 

It is our contention that where the lower court does 
not follow the mandate of the appellate court, its actions 
are a nullity. 

Coffee v. Reid, 60 Fed. (2d) 387 

Re Sanford Fork & Tool Co., 160 U. S. 247 

Chicago, B. & Q. R. Co. v. City of Chicago, 166 U. S. 

263 

II. The Award of Maintenance Was Improper Because 
Appellant Was Supporting Appellee and Providing 
Adequate Maintenance at the Time Suit Was Filed. 

The question presented is whether the lower court may 
grant maintenance to a wife who admits at the hearing 
that from the date of separation until she filed her action, 
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her husband had contributed $175.00 per month to her as 
support. (A. 32, 54-57,85-89) 

The District of Columbia Code permits the allowance 
of an award for maintenance where the husband has failed 
to support his wife although able to do so. To support 
an award in this case the lower Court had to find that 
Colonel Gullet, at the time of filing this action, had failed 
to support his wife. Since it is admitted that he was con¬ 
tributing $175.00 per month for her support the Court 
would have to find that that sum was so inadequate as to 
constitute a failure to comply with the statutory provision 
of “support.’* 

The general rule which evolves from the cases cited in 
6 A. L. R. 62 is that where a husband is making his wife 
a suitable and regular allowance it constitutes a good de¬ 
fense to her suit for separate maintenance. 

It is respectfully submitted that every adjudication as 
to what is an adequate amount in this case indicates that 
$175.00 is well within the amount which would be approved. 
For example, the Domestic Relations Commissioner recom¬ 
mended that sum; the Court approved that sum; and, at 
the hearing, before Justice Schweinhaut, the amount was 
fixed at $125.00 which is the amount the District Court has 
ruled constitutes adequate support for Mrs. Gullet. 

In this case it is clear that the action was not brought 
in good faith and was brought simply to embarrass Colonel 
Gullet in his official position. (A. 57-60) 

In the case of Towson v. Toicson, 49 App. D. C. 45, this 
Court had before it an appeal from an order which denied 
a limited divorce to the wife but granted her separate 
maintenance. The lower court had found as a fact that 
the husband was supporting the wife. In reversing the 
decree insofar as it provided separate maintenance, the 
Court said: 
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“Is this rule changed by Section 980 of the Code, 
which provides: 

‘Whenever any husband shall fail or refuse to 
maintain his wife and minor children, if any, 
although able so to do, the court, on application of 
the wife, may decree that he shall pay her, period¬ 
ically, such sums as would be allowed to her as 
permanent alimony in case of divorce for the 
maintenance of herself and the minor children 
committed to her care by the court, and the 
payment thereof may be enforced in the same 
manner as directed in regard to such permanent 
alimony.’ 

“This section has been held by us in Tolman v. Tol- 
man, 1 App. D. C. 299, to mean precisely what it says. 
Under it the power of the court to grant separate 
maintenance can be exercised only where the ‘husband 
shall fail or refuse to maintain his wife and minor 
children, if any, although able so to do.’ The hus¬ 
band here has not been guilty of any delictum in this 
respect. He is willing to provide his wife with suit¬ 
able maintenance according to his means, and the 
court in effect has so found.” 

III. The Award of Maintenance Was Improper. 

The award of the sum of $1,750.00 arrears in mainte¬ 
nance was improper because the appellant was not in ar¬ 
rears at the time the order was signed. 

The first order signed by the District Court fixing 
monthly payments was signed February, 1941. That order 
remained in effect until November, 1944 and called for the 
payment of $175.00 per month or a sum total of $8,050.00. 
In November, 1944, the District Court signed an order for 
permanent maintenance which remained in effect until 
April of 1945. That order called for the payment of 
$250.00 per month and for the period involved equalled 
$1,250.00. In October of 1946, an order was signed by the 
District Court which remained in effect until November, 
1947, and -which called for the payment of $125.00 per 
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month or a sum total of $1,750.00 for the period involved. 
It will thus be seen that the sum total due appellee from 
appellant for the period above recited totaled $11,050.00. 
It should be noted, however, that the order of November, 
1944, signed by Mr. Justice Goldsborough was an order 
for permanent maintenance and that that order was re¬ 
versed by this court in April of 1945, at which time this 
court (Gullet v. Gullet., supra) held that the order of No¬ 
vember, 1944 was improper and null and void. Therefore, 
if the sum of $1,250.00, which is the total represented by 
the payments ordered under Mr. Justice Goldsborough’s 
order of November, 1944, which this Court reversed, be 
deducted from the above totals, it will be seen that from 
the beginning of the present litigation until November, 
1947,—the time the order now appealed from was signed,— 
the total obligation of appellant was in the amount of 
$9,800.00. 

The findings of fact made by Mr. Justice Curran in 
November, 1947, state that the appellant paid to the ap¬ 
pellee the sum of $175.00 per month for some time prior 
to February, 1941 until October, 1946 (see Findings of 
Fact, No. 3). In view of the fact that the order of the 
District Court was first signed in February of 1941, we 
may disregard the payments made by appellant prior 
thereto for the purpose of this argument and accept the 
period from February, 1941 until October, 1946, as the 
period of time during which the appellant did pay to the 
appellee the sum of $175.00 per month. This is in accord¬ 
ance with the court’s finding of fact. It will thus be seen 
that for that period the appellant paid to the appellee the 
sum total of $11,900.00. It thus appears that on November 
17, 1947, when the District Court awarded the appellee 
judgment in this case in the sum of $1,750.00 arrears in 
maintenance, the appellee had received a total of $11,900.00 
from the appellant and under the orders of the District 
Court was due at that time a sum total of $9,800.00. If, 
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for the sake of argument, it be assumed that during the 
period of time when Mr. Justice Goldsborough’s order was 
in effect and before it was reversed by this court, the ap¬ 
pellant -was responsible for the payments required by that 
order, we may add the $1,250.00 which that order repre¬ 
sents and arrive at a grand total of $11,050.00 due appel¬ 
lee. Accordingly, it would appear that even if that figure 
be accepted as the amount due, the appellant had overpaid 
to the appellee the sum of $850.00 at the time the order 
of November 17,1947 was signed. 

It is respectfully submitted that that order was incor¬ 
rect and that in any determination made by this court the 
appellant should be allowed credit for the amount admit¬ 
tedly paid to the appellee to the date of the order now ap¬ 
pealed from. 

It follows from the above that the subsequent order of 
Mr. Justice Letts citing appellant in contempt of court 
was in error in that appellant was not in default in his 
payments. The appellant’s argument in opposition to that 
order will be presented in more detail at another portion 
of this brief. 

IV. The Court Erred in Refusing to Permit Appellant to 
Introduce Evidence as to His Conduct and Activity in 
Florida Up to the Time of Trial in Order to Show 
Residence and Domicile There. 

The appellant first went to Florida under Army orders 
in 1943. The trial before Justice Curran took place in 
1947. Although the Court took the view that appellant 
was supporting appellee when the present litigation began, 
it awarded her maintenance on the theory that at the time 
of trial appellant had stopped paying her. (Appellant’s 
answer to that contention was that he had already over¬ 
paid her; see No. Ill above). 
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However, when appellant attempted to show that he 
had returned to Florida on every possible occasion; that 
he owned property there, that he voted and paid taxes in 
Florida, the Court refused to permit such testimony on 
the theory that the validity of the decree must be tested 
by the conditions existing at the time suit was filed (A. 95). 

Since appellant had testified that he couldn’t buy or rent 
in Florida when he first arrived there, that he couldn’t 
vote until an election; that he hadn’t paid a tax because 
his first tax payment upon his return from overseas in¬ 
volved supplementing prior returns made at Baltimore; 
that he did not join a club because he was given an honor¬ 
ary membership by virtue of his military status, it was 
error by the lower court to refuse to consider all of his 
conduct in arriving at its decision on the question of 
domicile. 

V. The Order Citing Appellant in Contempt Was Im¬ 
proper. 

As has been indicated above, this court has already 
ruled in a prior action between the same parties herein 
that the divorce decree obtained by the appellant is a 
valid decree and that the appellee is foreclosed from the 
right of maintenance. Gullett v. Gullet, supra. 

In spite of the foregoing decision and over objection of 
the appellant, the District Court proceeded to retry the case 
and held the divorce decree invalid and ordered the appel¬ 
lant to pay alimony and counsel fees to the appellee in 
its order dated November 17, 1947. This court had pre¬ 
viously ruled in Gullet v. Gullet, supra, that appellee was 
not entitled to maintenance or counsel fees. The order 
of November 17, 1947 also gave appellee judgment for 
maintenance in arrears. We have already indicated (See 
No. II herein) that appellant was not in arrears and 
had in fact overpaid appellee almost $1,000. 
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Appellant filed a notice of appeal from the judgment 
of November 17, 1947 on November 28, 1947 and docketed 
that appeal in this Court on February 24,1948 (No. 9783). 

Pending this appeal, appellee filed a motion in the Dis¬ 
trict Court to have appellant adjudged in contempt of the 
order of November 17, 1947, and the District Court on 
February 3, 1948 did adjudge the appellant in contempt 
of the order of November 17, 1947, although an appeal 
from that order was pending in this Court. Appellant’s 
appeal from the contempt order has been consolidated 
with the original appeal and both are before this court 
at the present time. 

It is our contention that the award of maintenance, in¬ 
sofar as arrearages is concerned, was improper because 
no arrearage existed at the time the order was signed. 
(See No. Ill above). 

We further contend that since the lower court had re¬ 
fused to credit appellant with payments made under an 
order which this Court had reversed and held improper 
(Gullet v. Gullet, supra) appellant would have no remedy 
if he continued to make payments under an order from 
which he had appealed in the event this Court again 
reversed the lower court. 

We further contend that the District Court erred in ad¬ 
judging appellant in contempt pending his appeal because 
it, in effect, removes his right of appeal. 

Beurgeois v. Beurgeois, N. J. Eq., 156 Atl. 2 

Robinson v. Robinson, 86 N. J. Eq. 165,9 Atl. 94 

Respectfully submitted, 

Lichtenberg & Barker 
Wm. R. Lichtenberg 
Samuel Barker 

Attorneys for Appellant . 
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In the District Court of the United States 
for the District of Columbia 
Civil Action No. 9040 
MARY M. GULLET, 

4707 Connecticut Avenue, N. W., 
Washington, D. C., 

Plaintiff, 


vs. 


MAJOR JOHN SHERMAN GULLET, U. S. A., 
G-2 Munitions Building, 

Washington, D. C., 

Defendant. 


COMPLAINT FOR MAINTENANCE 

Mary M. Gullet respectfully represents to the Court as 
follows: 

1. That she is a citizen of the United States, a resident 
of the District of Columbia, has resided in said District 
since December, 1937, and files this complaint in her owm 
right as the wife of the defendant, John Sherman Gullet. 

2. That the defendant, John Sherman Gullet, is a citizen 
of the United States, a resident of the District of Columbia 
and temporarily assigned to duty as Air Attache at the 
United States Legation, Ottawa, Canada. 

3. That the parties hereto were married on June 7,1935 
in New York City, New York and that there have been no 
children bom as a result of this marriage. 

4. Plaintiff further represents to the Court that after 
the marriage of the plaintiff and the defendant they lived 
in the State of New York until December, 1937 at which 
time the defendant was transferred to the District of Co¬ 
lumbia where the plaintiff has resided ever since. That 
during the Spring of 1940, the defendant was assigned to 
duty as Air Attache at the United States Legation at Ot¬ 
tawa, Canada, and shortly thereafter the plaintiff went to 
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Ottawa for the purpose of maintaining a home with the 
defendant, but after she arrived he refused to furnish her 
with suitable quarters and she was compelled to re- 
131 turn to her home in Washington, D. C., and since 
that time has not cohabited with the defendant. 
Shortly thereafter, the defendant directed a letter to the 
plaintiff in which he informed her of his desire and inten¬ 
tion to live separate and apart from her. He thereupon re¬ 
moved his personal effects and has since maintained his 
residence at Ottawa, Canada. 

5. Plaintiff further says that the defendant receives as 
compensation for his services as a Major in the United 
States Army in excess of $750.00 per month and is well able 
to maintain and support the plaintiff who is without any 
personal income or other means of support. Plaintiff fur¬ 
ther says that she has no training or experience which 
would enable her to obtain suitable and gainful employ¬ 
ment, and at the present time due to the fact that she re¬ 
cently underwent a serious operation, her physical condi¬ 
tion is such that it is impossible for her to do any work 
other than her household duties. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That the United States Writ of Summons issue out 
of this Honorable Court, directed unto the defendant, John 
Sherman Gullet, requiring him to appear herein and an¬ 
swer the exigencies of this complaint. 

2. That plaintiff be awarded by this Court maintenance 
pendente lite for her separate maintenance. 

3. That upon a final hearing hereof, the Court award 
to the plaintiff permanent maintenance for her support. 

4. That the plaintiff be awarded a reasonable sum for 
counsel fees, together with suit money and Court costs. 

5. That the defendant be restrained and enjoined from 
molesting, interfering with, annoying and threatening the 
plaintiff. 
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6. And for such other and further relief as to the Court 
may seem just and proper. 

MARY M. GULLET 
Mary M. Gullet 

W. B. O’CONNELL 
W. B. O’Connell, 

Attorney for Plaintiff, 

203 Union Trust Bldg., 

Washington, D. C. 

• • • • 

133 Filed Nov 12 1940 Charles E. Stewart, Clerk 

MOTION FOR MAINTENANCE 
PENDENTE LITE 

Comes now the plaintiff, Mary M. Gullet, in the above 
entitled cause, and respectfully moves this Honorable 
Court as follows: 

1. That the defendant herein, John Sherman Gullet, be 
required to pay unto plaintiff maintenance pendente lite 
for the support and maintenance of herself. 

2. That the defendant be required to pay counsel fees 
and costs pendente lite. 

W. B. O’CONNELL 
W. B. O’Connell, 

203 Union Trust Bldg., 
Washington, D. C., 

Attorney for Plaintiff. 

* • • • 

134 Filed Jan 7 1941 Charles E. Stewart, Clerk 

ANSWER OF DEFENDANT 

The Answer of the defendant, John Sherman Gullet, to 
the Complaint and Motion for maintenance pendente lite 
filed herein states as follows: 
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1. He admits the plaintiff is a citizen of the United 
States and has resided in the District of Columbia since 
December, 1937, and is the wife of this defendant but be¬ 
lieves her to be a legal resident of the State of Ohio. 

2. He admits the averments of paragraph 2 of the Com¬ 
plaint. 

3. He admits the averments of paragraph 3 of the Com¬ 
plaint. 

4. The defendant admits that after the marriage of the 
plaintiff and defendant they lived in the State of New 
York until December 1937, when he was transferred to the 
District of Columbia and that in April 1940 he was as¬ 
signed to duty as Military Attache at the United States 
Legation at Ottawa, Canada, but this defendant denies that 
shortly after this assignment that the plaintiff went to 
Ottawa for the purpose of maintaining a home with the 
defendant and that after her arrival he refused to furnish 
her with suitable quarters or that she was compelled to re¬ 
turn to her home in Washington. Further answering said 
Complaint defendant states that the plaintiff came to Ot¬ 
tawa after having been requested not to do so due to the 
fact that suitable accommodations were not available ex¬ 
cept at prohibitive cost and the defendant was only able to 

secure temporary quarters in Ottawa from April 
135 until October 1, 1940. Defendant states that the 
plaintiff first came to Ottawa sometime during the 
month of August and the only notice defendant had as to 
her coming was a telephone call from Ogdensburg, New 
York, stating that she would be in Ottawa in about an hour 
and a half. At this time the city was crowded due to session 
of Parliament and hotel accommodations were extremely 
difficult to obtain and only at great difficulty was it possi¬ 
ble to secure hotel accommodations for the plaintiff at that 
time. After remaining two days the plaintiff left Ottawa 
informing the defendant of her intention to visit her family 
in Cincinnati. About ten days later the plaintiff again re¬ 
turned to Ottawa without notice to the defendant and re- 
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mained about ten days, during which time the official du¬ 
ties of the defendant required his absence from the city. 
During this ten days the conduct of the plaintiff was such 
as to cause great embarrassment to the defendant and such 
embarrassment would have continued with her presence in 
Ottawa even had satisfactory accommodations been avail¬ 
able. The plaintiff left Ottawa after the second visit on 
August 25, 1940. Defendant denies that since that time 
plaintiff has not cohabited with the defendant. Defendant 
was able to secure a single apartment on October 1, 1940, 
and has only removed such articles or personal effects as 
have been necessary. 

5. Defendant denies that he receives compensation in 
excess of $750.00 per month but states that his actual in¬ 
come at the present time after deductions are made for 
insurance and loans on the insurance is $516.30 per month, 
and that this amount consists of flying pay, rental and sub¬ 
sistence allowances, which may be subject to change at any 
date. Defendant states that he maintained an apartment in 
Washington for the plaintiff to the latter part of July, 1940, 
and after that had been sending a monthly allowance of 
$150.00 per month to the plaintiff until the month of Sep¬ 
tember when he voluntarily increased the payments to 
$175.00 per month, which amount is still being sent to the 
plaintiff. Defendant admits that the plaintiff recently un¬ 
derwent an operation but has been advised by her physician 
that the operation was successful and the plaintiff has also 
informed the defendant that her general health is much im¬ 
proved since that time. 

JOHN S. GULLET 

Defendant. 

• * * * 


137 Filed Feb 211941 Charles E. Stewart, Clerk 


ORDER FOR MAINTENANCE 

On consideration of the bill of complaint filed herein, 
and the Court being advised in the premises, it is, this 21st 
day of February, 1941, 

ORDERED, That the defendant John Sherman Gullet 
pay to the plaintiff, Mary M. Gullet, as maintenance pen¬ 
dente lite one hundred and seventy-five dollars per month, 
and, 

It is further ordered that the defendant pay to William 
B. O’Connell, attorney for the plaintiff one hundred dol¬ 
lars as compensation for services heretofore rendered 
herein.. 

By the Court; 

T. ALAN GOLDSBOROUGH 

Justice . 

• • • • 

138 Filed Jul 13 1944 Charles E. Stewart, Clerk 
MOTION TO REVOKE ORDER 

Comes now the defendant in this cause and moves the 
court to revoke the order of February 21, 1941, insofar as 
it relates to the payment of maintenance pendente lite, en¬ 
tered in this cause and in support of this motion refers the 
court to the affidavit and exhibits attached hereto. 

JOHN T. BONNER 
John T. Bonner, 

Attorney for Defendant 
POINTS AND AUTHORITY 

Davis v. Davis, 61 App. D. C., 48 

Title 16 Sec. 413 D. C. Code 
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Exhibit A 

FINAL DECREE 

This cause coining on to be heard this day upon the 
Plaintiff's Bill of Complaint, the Decree Pro Confesso 
which has been duly and regularly entered against the De¬ 
fendant, and the report of the Special Master filed herein 
and Plaintiff’s Motion for a Final Decree, and it appearing 
to the Court and the Court finding from said Bill of Com¬ 
plaint, the Decree Pro Confesso and the Special Master’s 
Report that it has jurisdiction of and the parties to this 
cause that the relation of husband and wife now exists be¬ 
tween the parties hereto and that the Defendant, Mary M. 
Gullet is guilty of extreme cruelty to Plaintiff as charged 
in said Bill as set forth in the said Special Master’s 
Report, and the Court being fully advised in the premises, 
it is, upon consideration 

ORDERED, ADJUDGED AND DECREED: 

That the Special Master’s Report and recommendations 
be and the same is hereby approved and confirmed, and the 
marriage between the Plaintiff, John S. Gullet and the 
Defendant, Mary M. Gullet, be, and the same is hereby dis¬ 
solved, and said parties and each of them are hereby for¬ 
ever freed from the bonds of matrimony heretofore exist¬ 
ing between them and from the obligations arising there¬ 
from. 

140 DONE AND ORDERED in Chambers at Miami, 
Dade County, Florida, this 28 day of April, A. D. 

1944. 

MARSHALL C. WISEHEART 
CIRCUIT JUDGE 

• • * * 
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ANSWER TO MOTION TO REVOKE ORDER 

Now comes the plaintiff, Mary M. Gullet, and for answer 
to the motion to revoke the order for maintenance hereto¬ 
fore entered herein, says 

1. That the complaint herein was filed on Nov. 12,1940; 
answer was filed after personal service of process on the 
defendant and this cause duly calendared for hearing on 
Jan. 15,1941. 

2. A motion for maintenance was duly filed and after a 
reference to the Domestic Relations Commissioner by 
agreement consented to by the defendant the court entered 
the order herein referred to. 

3. That there has not been a final hearing on the merits, 
and this court still has jurisdiction of the parties and the 
subject matter of the suit. 

4. She denies that the defendant is now or ever was a 
bona fide resident of the State of Florida, but says that 
such residence, if had, was fraudulently obtained solely for 
the purpose of obtaining a fictious divorce and in doing so 
he commited a fraud on the court in Florida which had no 
jurisdiction in the matter over either the parties or subject 
matter. 

5. That she w’as never served with process or given a 
legal notice of the Florida suit for divorce and at no time 
did she appear nor did anyone on her behalf. 

6. That subsequent to the entry of the so-called divorce 
decree she learned about it and then obtained a copy 

142 of the bill of complaint and for the first time learned 
the basis of the suit. Plaintiff further says that for 

the most part the most of the allegation contained therein 
are utterly false and the defendant knew or should have 
known them to be false at the time he signed the complaint 
for the purpose of obtaining the said decree. 

7. That the defendant is a resident of the District of 
Columbia as set out in his answer filed herein and was tern- 
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porarily stationed in Florida for duty with the United 
States Army as an officer and was not there permanently 
and had no intention of remaining there. She further 
states that the defendant did not establish a bona fide resi¬ 
dence or home in the State of Florida, and she no notice of 
any such intention. 

8. She is informed and believes the defendant wilfully 
concealed from the Florida court the fact that the order for 
maintenance to which he consented was in full force and 
effect. The defendant admits that he was sent to Florida 
under army orders and within four months thereafter 
started his suit for divorce. This the plaintiff contends is 
ample evidence of bad faith and that the attempt to estab¬ 
lish a residence in Florida was for the purpose of obtain¬ 
ing a divorce and for no other purpose. 

9. That since the entry of the order herein the defend¬ 
ant has been promoted to the grade of a Colonel at a 
greatly increased salary and that due to present living 
costs the amount which is now contributed to the plaintiff 
is insufficient to properly maintain her. 

10. That the defendant at all times knew the address of 
the plaintiff to be the same as where they lived when they 
separated as he has been sending her checks to that address 
regularly. 

11. For the foregoing reasons this plaintiff says that 
the entire proceedings in the State of Florida were a fraud 
on her and a fraud on the Florida Court and should be de¬ 
clared so by this Honorable Court. 

143 12. That she is without the necessary funds for 

the payment of counsel and necessary court ex¬ 
penses. 

Wherefore, the plaintiff respectfully prays: 

1. That the motion filed herein be denied. 

2. That the court enter an order increasing the award 
of maintenance filed here and making provision for ade¬ 
quate fees and expenses. 

3. That the alleged Florida decree be declared null and 
void. 
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4. That this cause be set for hearing at the earliest pos¬ 
sible date and finally disposed of. 

5. That the plaintiff have leave to amend her complaint 
with leave to file an amended complaint for absolute di¬ 
vorce. 

6. For such other and final relief as to the court may 
seem proper. 

MARY M. GULLET 
Mary M. Gullet. 

• • • • 


144 Filed Oct 19 1944 Charles E. Stewart, Clerk 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


MARY M. GULLET, 
vs. 


Plaintiff , 


MAJOR JOHN SHERMAN GULLET, U. S. A. 

Defendant. 

Calendar No. 

Civil Action No. 9040 


Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is a suit for maintenance filed by plaintiff in Novem¬ 
ber of 1940. 

On February 21, 1941 an order was entered herein 
granting plaintiff temporary maintenance in the sum of 
$175.00 per month. Defendant, during month of April, 
1944 and prior to final disposition of this case, obtained 
a final decree of divorce in the Circuit Court, in and for, 
Dade County, Florida. The Florida decree is silent re¬ 
garding maintenance. 

Thereupon, on 13 day of July, 1944, defendant filed in 
this cause a motion asking that the order for maintenance 
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dated February 21, 1941 be revoked by reason of his 
Florida decree. 

Plaintiff contends that the Florida decree should not be 
recognized because it was procured through fraud on the 
part of defendant. She further contends that defendant 
in procuring the Florida decree did not comply with the 
due process requirements of the Constitution of the United 
States. 

Defendant contends that the Florida decree is valid 
and entitled to full faith and credit; therefore this mainte¬ 
nance action should be dismissed. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 


I 

That the Florida Code of Law contains the following 
provisions and they were in effect prior to August 1, 1943. 

Chapter 65, Section 02: In order to obtain a divorce the 
complainant must have resided ninety days in the State of 
Florida before the filing of the complaint. 

Chapter 65, Section 06: Bills for divorce may be brought 
against defendants residing out of the state and service 
shall be effected upon them as in other cases in chancery. 

Chapter 48, Section 01: Service of process by publication 
may be had in any of the several courts of this state upon 
any of the parties mentioned in Chapter 4S, Section 02, in 
any suit or proceeding for divorce or anulment of marriage. 

Chapter 48, Section 02: Where personal service or pro¬ 
cess can not be had, service of process by publication may 
be made upon any party natural or corporate, known or 
unknown. 
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It is further stipulated that the following papers 
initialed by the pre-trial justice may be received in evidence 
without formal proof. 

1. Copy of bill of complaint filed by John S. Gullet in and 
for Dade County. 

2. Photostat copy of proof of publication. 

3. Photostat copy of declaration of domicile. 

4. Certificates of the Clerk and Judge for the Circuit 
Court for Dade County regarding the photostats men¬ 
tioned above. 

5. Copy of notice of taking deposition of Cecil M. Hanley 
and affidavit of Geraldine Chancey regarding service of 
notice. 

6. Copy of notice of taking deposition of John E. Upston 
and affidavit of Christine G. Knight regarding service of 
said notice. 

7. Clerk’s certificate regarding mailing of notice to 
appear. 

8. Letters of August 17th and 19th over signature of 
William B. 0 ’Connell. 

9. Copy of the Florida decree. 

10. Copies of the depositions admitted in evidence at 
the hearing of the so-called divorce case in the State of 
Florida. 

11. Copies of the orders under which the defendant went 
to Florida, and the orders under which he left the State of 
Florida. 

12. A transcript of the testimony of the defendant taken 
at the time of the hearing on the divorce case in the State 
of Florida. 

13. A report of the examiner before whom the testimony 
wa^ heard in Florida. 

The Court sets this case for trial for Wednesday, October 
25,1944. 
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All Exhibits, initialed by the Pretrial Justice, may be 
received in evidence without formal proof. 

Dated October 19, 1944 

F. Dickinson Letts 
Pretrial Justice. 

• • • • 

Filed Nov. 7,1944 Charles E. Stewart, Clerk 

146 Supplementary Answer of Defendant 

Comes now the defendant and for a further and 
supplementary answer to the complaint filed herein shows 
to this Honorable Court as follows: 

1. That he is not the husband of the plaintiff in this 
cause. 

2. That on the 28th day of April, 1944, the Circuit Court 
of the Eleventh Judicial Circuit of Florida in and for 
Dade County granted him an absolute divorce from the 
plaintiff herein. 

WHEREFORE, defendant prays: 

1. That this suit for maintenance be dismissed. 

2. For such other and further relief as the case may 
require. 

John Sherman Gullet 
John Sherman Gullet 

• • • • 

147 Filed Nov 10 1944 Charles E. Stewart, Clerk 

Order for Permanent Maintenance 

This cause came on to be heard at this term of court on 
the pleadings filed herein and evidence adduced in open 
court, it being established to the satisfaction of the court 
that the plaintiff, Mary M. Gullet is entitled to permanent 
maintenance from the defendant, John Sherman Gullet, it 
is by the Court this 10th day of November, 1944, 


15 A 


ORDERED, that the defendant pay to the plaintiff monthly 
on the 15th day of each month the sum of $250.00 until the 
further order of this Court, and it is further, 

ORDERED, That the defendant pay to William B. O’Con¬ 
nell, the attorney for the plaintiff the sum of ($800) eight 
hundred dollars as compensation for services rendered 
herein. 

By the Court: 

T. Alan Goldsborough 
T. Alan Goldsborough, Justice. 

239 Filed Jun 8 1945 Charles E. Stewart, Clerk 
GREETING: 

Whereas, lately in the District Court of the United States 
for the District of Columbia, before you or some of you, 
in a cause between Mary M. Gullet, Plaintiff, and Major 
John Sherman Gullet, USA, Defendant, Civil Action No. 
9040, wherein the order of the said District Court entered 
in said cause on the 10th day of November, 1944, is in 
the following words, viz: 

“This cause came on to be heard at this term of court on 
the pleadings filed herein and evidence adduced in open 
court, it being established to the satisfaction of the court 
that the plaintiff, Mary M. Gullet is entitled to permanent 
maintenance from the defendant, John Sherman Gullet, 
it is by the Court this 10th day of November, 1944, 
“ORDERED, that the defendant pay to the plaintiff 
monthly on the 15th day of each month the sum of $250.00 
until the further order of this Court, and it is further, 
“ORDERED, That the defendant pay to William B. 
O’Connell, the attorney for the plaintiff the sum of ($800) 
Eight Hundred dollars as compensation for services ren¬ 
dered herein. 

“By the Court: 

“T. Alan Goldsborough, Justice.” 

240 as by the inspection of the transcript of the record 
of the said District Court, which was brought into 


r 
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the United States Court of Appeals for the District of 
Columbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at 
large appears; 

241 And Whereas, in the term of January., in the 

year of our Lord one thousand nine hundred and forty-five 

., the said cause came on to be heard before the said 

Court of Appeals on the said transcript of record, and was 
argued by counsel: 

On consideration whereof, It is now here ordered and 

..adjudged.by this court that the order 

.of the said District Court appealed from in this 

cause be, and the same is hereby, reversed with costs, and 
that the said Defendant recover against the said Plaintiff, 
Mary M. Gullet, Forty Dollars and Seventy-five Cents for 
his costs herein expended and have execution therefor. 

And it is further ordered that this cause, be, and it is 
hereby, remanded to the said District Court for further 
proceedings not inconsistent with the opinion of this Court. 

April 9,1945. 

242 You, Therefore, Are Hereby Commanded that 

such execution and further.proceedings be 

had in said cause not inconsistent with the opinion and 

judgment of this Court.as according to 

right and justice and the laws of the United States ought 
to be had, the said appeal notwithstanding. 

Witness the Honorable HARLAN F. STONE, Chief 

Justice of the United States, the 8th day of June., in 

the year of our Lord one thousand nine hundred and forty- 
five. 

Costs of Defendant: 

Clerk $35.75 

Attorney 5.00 


$40.75 

Joseph W. Stewart 
Clerk of the United States Court of 
Appeals for the District of Columbia. 
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243 Filed Jul 26 1945 Charles E. Stewart, Clerk 

Motion 

Comes now the defendant, in the above cause, and moves 
the Court to pass an order dismissing this action, and for 
cause refers this Honorable Court to the mandate of the 
United States Court of Appeals for the District of Colum¬ 
bia filed herein. 

John T. Bonner 
Attorney for Defendant. 

• • • • 

244 Filed Aug 1 1945 Charles E. Stewart, Clerk 

Objection to Motion to Dismiss 

Comes now the plaintiff and objects to the motion to dis¬ 
miss filed herein for the reason the mandate of the United 
States Court of Appeals for the District Oi Columbia has 
order further proceedings not inconsistent with the opinion 
of the court, and there for it will be necessary to set the 
case down for another trial. 

W. B. 0 ’Connell 
Attorney for Plaintiff. 

Torno v. United States, 199 U.S. 521 
Brantley v. Georgia, 217 U.S. 284. 

• • • • 

245 Filed Sep 4 1945 Charles E. Stewart, Clerk 

Judgment on Mandate 

This cause came on to be heard on motion of the defend¬ 
ant on the mandate of the United States Court of Appeals 
for the District of Columbia filed herein on June 8, 1945, 
and upon consideration thereof, it is, this 4th day of Sept., 
1945, 
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ADJUDGED: 

1. That the judgment of this Court dated the 10th day 
of November, 1944, ordering the defendant to pay to the 
plaintiff the sum of Two Hundred Fifty dollars per month 
as permanent maintenance and the payment of Eight Hun¬ 
dred dollars to her counsel, William B. O’Connell, be and 
the same is hereby set aside, vacated and held for naught. 

2. That the defendant have costs on his appeal herein 
in the sum of One Hundred, Eleven dollars and Seventy 
five cents, ($111.75) provided under said mandate and 
under the rules of the Court of Appeals as taxed by the 
Clerk of this Court. 

3. That the complaint for maintenance filed herein be 
and the same is hereby set for retrial. 

H. A. Schweinhaut 

Justice 

• • • • 

248 Filed Apr 15 1946 Charles E. Stewart, Clerk 

Order for Permanent Maintenance 

This cause came on to be heard at this term of court 
on the pleadings filed herein and evidence adduced in open 
court, and it being established to the satisfaction of the 
Court that the plaintiff, Mary M. Gullet, is entitled to per¬ 
manent maintenance from the defendant, John Sherman 
Gullet, it is, by the Court this 15th day of April, 1946, 

ORDERED, That the defendant pay to the plaintiff 
monthly in advance effective on the signing of this order 
the sum of One hundred seventy-five ($175.00) dollars k>r 
the support and maintenance of the plaintiff until further 
order of the Court, and it is further, 

ORDERED, That the defendant pay to William B. 
O’Connell, the attorney for the plaintiff the sum of $1500.00 
dollars forthwith as compensation for services rendered 
herein on behalf of the plaintiff. 

By the Court: 

H. A. Schweinhaut 
. Henry A. Schweinhaut, 
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* • • • 

249 Filed May 14 1946 Charles E. Stewart, Clerk 

Motion to Vacate Order and Judgment 

Comes now the defendant, by his attorney, William R. 
Lichtenberg, and moves the Court to vacate the order and 
judgment in the above-entitled cause, and for reasons 
therefor says: 

1. That it was counsel’s understanding that the order 
and judgment would not be issued until information ob¬ 
tained from the defendant, who was in the United States 
Army and stationed in India, could be obtained and sub¬ 
mitted to the Court. 

2. That the entry of a judgment before the information 
was received and submitted has deprived defendant of an 
opportunity to present essential evidence to the Court. 

3. That the entry of the order and judgment has deprived 
the defendant of an opportunity to file a motion for a new 
trial. 

4. That the additional evidence, if presented to the Court, 
would warrant a different finding, order and judgment. 

5. And for the matters contained in the affidavit attached 
hereto. 

6. And for such other and further reasons as will be 
called to the attention of the Court upon a hearing of this 
motion. 

LICHTENBERG & BARKER 
By W. R. Lichtenberg 
Attorneys for Defendant 
1074 National Press Bldg. 
Washington, D. C. 

• • • • 
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250 Filed May 14 1946 Charles E. Stewart, Clerk 

Order Vacating Order and Judgment 

Upon consideration of the Motion to Vacate the Order 
and Judgment in the above-entitled cause entered herein on 
April 15, 1946, it is by the Court this 14th day of May, 
1946, 

ORDERED, ADJUDGED and DECREED, That the 
order and judgment entered herein on April 15, 1946, is 
hereby vacated and that counsel for defendant may submit 
further evidence in said cause, within two weeks. 

H. A. Schweinhaut 
Justice. 

• • • • 

252 Filed Jul 31 1946 Charles E. Stewart, Clerk 

Order for Permanent Maintenance 

This cause came on to be heard at this term of court on 
the pleadings filed herein and evidence adduced in open 
court, and it being established to the satisfaction of the 
Court that the plaintiff, Mary M. Gullet, is entitled to 
permanent maintenance from the defendant, John Sherman 
Gullet, it is, by the Court this 29th day of July, 1946, 

ORDERED, That the defendant pay to the plaintiff 
monthly in advance on the first day of each month, effective 
on the signing of this order, the sum of $125.00 dollars for 
the support and maintenance of the plaintiff until further 
order of the Court, and it is further, 

ORDERED, That the defendant pay to William B. 
O’Connell, the attorney for the plaintiff the sum of 
$1000.00 dollars forthwith as compensation for services 
rendered herein on behalf of the plaintiff. 

By the Court: 

Henry A. Schweinhaut 
Justice. 
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• * * • 

253 Filed Aug 9 1946 Charles E. Stewart, Clerk 

Motion for New Trial or for Judgment Not¬ 
withstanding the Verdict 

Comes now the defendant, by his attorney, William R. 
Lichtenberg, and moves the Court to grant a new trial or 
a judgment for the defendant notwithstanding the verdict, 
and for reasons therefor says: 

1. That the verdict w-as contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 

3. That the verdict w*as contrary to law. 

4. And for such other and further reasons as will be 
called to the attention of the Court upon a hearing of this 
motion. 

LICHTENBERG & BARKER 
By W. R. Lichtenberg 
Attorneys for Defendant, 

1074 National Press Bldg., 

NA. 4545 
• • • * 

254 Filed Aug 19 1946 Charles E. Stewart, Clerk 

Answer to Motion for New Trial and for 
Judgment Notwithstanding the Verdict 

Now comes the plaintiff, Mary M. Gullet, by her attorney 
and consents to the granting of the motion, but objects to 
the motion for a verdict notwithstanding the verdict. 

Further the plaintiff moves the court to enter an order 
directing the defendant to allow her counsel fee and suit 
money pendente lite. Plaintiff estimates that she will re¬ 
quire at least $500.00 suit money to enable her to obtain 
the depositions of material witness, namely the sister and 
brother-in-law of the defendant in Chicago, Ill. and possibly 
some others. 
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further moves the court to enter an order 
defendant from instituting any action for 
other jurisdiction during the pendency of 

Mary M. Gullet 
Mary M. Gullet 
William B. O’Connell 
William B. 0 ’Connell 
Attorney for Plaintiff. 

• * * * 

255 Filed Oct 16 1946 Charles E. Stewart, Clerk 

Order 

Upon consideration of the motion for a new trial or for 
a judgment notwithstanding the verdict, filed by the defend¬ 
ant, the points and authorities attached thereto; the an¬ 
swer and points and authorities filed by the plaintiff, and 
the oral argument of counsel; it is by the Court this 16th 
day of October, 1946, 

ORDERED, ADJUDGED and DECREED, as follows: 

1. The motion for a new trial is granted. 

2. The motion for judgment notwithstanding the verdict 
is denied. 

3. The request of plaintiff for a counsel fee and suit 
money is denied, except as hereinafter noted. 

4. The request of the plaintiff for an order restraining 
the defendant from instituting an action for divorce in any 
other jurisdiction during the pendency of this action is 
denied. 

5. The order of this Court dated July 31,1946 is vacated, 
except that the provisions for maintenance and attorneys 
fees contained therein are continued in full force and ef¬ 
fect; and defendant shall pay to plaintiff the sum of One 
Hundred Twenty Five Dollars ($125.00) per month as 


The plaintiff 
restraining the 
divorce in any 
this action. 
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temporary maintenance and One Thousand Dollars ($1,- 
000.00) as counsel fees. 

H. A. Schweinhaut 
Justice 

PRESENTED BY: 

William R. Lichtenberg 
Attorney for Defendant 
1074 National Press Bldg. 

256 Filed Apr 21 1947 Charles E. Stewart, Clerk 

Motion to Dismiss 

Comes now the defendant, Major John Sherman Gullet, 
by his attorneys, Lichtenberg & Barker, and moves this 
Court to pass an order dismissing this action and for cause 
refers this Court to the mandate of the United States 
Court of Appeals for the District of Columbia filed herein 
and the Points and Authorities attached hereto. 

LICHTENBERG & BARKER 
By W. R. Lichtenberg 
Attorneys for Defendant 
1074 National Press Bldg. 
Washington 4, D. C. 

NA. 4545 

257 Filed Apr 23 1947 Charles E. Stewart, Clerk 

Objections to Motion to Dismiss and for Other 

Relief 

Now comes the plaintiff and objects to the granting of 
the motion to dismiss filed herein for the following reasons: 

1. The matter is res adjudicata having been ruled on 
by Mr. Justice Schweinhaut at the last trial. 

2. That the mandate from the appellate court directs 
that the case be remanded for a new trial. 

3. Plaintiff further moves that the defendant be ad¬ 
judged in contempt for failure to comply with the order of 
this court for the payment of maintenance and counsel fee. 
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4. That the court enter a money judgment in favor of the 
plaintiff for the amount of arrears unpaid. 

5. That the court enter an order sequestrating the salary 
of the defendant until such time as he complies with the 
order of the court entered herein. 

6. For other reasons which will appear on the hearing of 
this motion. 

WILLIAM B. O’CONNELL 

William B. O’Connell 
Attorney for Plaintiff. 

264 Filed May 1,1947 Charles E. Stewart, Clerk 

Order Overruling Motion to Dismiss. 

On consideration of the motion to dismiss the complaint 
filed herein, and the points and authorities submitted to the 
Court, it is, by the Court, this 1st day of May, 1947, 

ORDERED, That the motion to dismiss be, and the same 
is hereby denied, and it is further, 

ORDERED, that the cause be set for trial at the first 
practicable date. 

By the Court: 

R. B. Keech 
Justice. 

265 Filed Oct 17,1947 Harry M. Hull, Clerk 

Tender of Proof 

The Court having refused to permit the introduction of 
certain evidence, the defendant herewith tenders evidence 
which he would present if permitted to do so: The evidence 
tendered is as follows: 

1. That his income received from the government is 
$355.45 net per month. 

2. That his living expenses are as follows: 
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Rent 

$75.00 

Food 

125.00 

Taxes 

25.00 

Clothing 

25.00 

Laundry & Cleaning 

20.00 

Dentist 

15.00 

Barber 

5.00 

Health Facilities 

10.00 

Dues 

5.00 

Gratuities 

10.00 

Transportation 

25.00 

$340.00 


3. Tender of proof that he has overpaid the plaintiff in 
the approximate amount of $2500.00 which should be de¬ 
ducted from any amount adjudged to be due the plaintiff. 

4. Proof of acts by defendant subsequent to his release 
from duty in the United States Army which prove that he 
was a resident of the State of Florida at the time the ac¬ 
tion for divorce was filed and decree granted and that 
such subsequent actions would prove that defendants ori¬ 
ginal intent to establish his residence in the State of Flor¬ 
ida was bona fide and actual; among such acts were his 
registering as a voter in the State of Florida, and ac¬ 
tually voting, his attempt to purchase realty, his leasing of 

an apartment, his purchase of certain realty, his 
266 maintenance of a bank account in a Florida bank, 
and his actual residence in the State of Florida to 
the present time, and payment of taxes in Florida. 

Respectfully submitted, 

LICHTENBERG & BARKER 
By W. R. Lichtenberg 
Attorney for Defendant 
1074 National Press Building 
Washington 4, D. C. 

NA. 4545 
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267 Filed Nov 17 1947 Harry M. Hull, Clerk 
Findings of Fact and Condlusions of Law. 

The Court, upon consideration of the evidence taken and 
of the record herein, finds the following facts and makes 
the following conclusions of law: 

Findings of Fact : 

1. That the Plaintiff, Mary M. Gullet, hereinafter refer¬ 
red to as the wife, and the defendant, John Sherman Gullet, 
hereinafter referred to as the husband, were lawfully mar¬ 
ried in New York City on June 7, 1935, and lived together 
thereafter as man and wife until August 24, 1940, on which 
date they separated at Ottawa, Canada, where the husband 
was on military duty as military attache at the American 
Legation; that the separation was on the compulsion of the 
husband, and involuntary on the part of the wife, and the 
parties have not cohabited since the said separation. 

3. That on November 12, 1940, the plaintiff brought this 
suit in this District, asking for maintenance pendente lite 
and permanently, and the husband was personally served 
with process in the District of Columbia, and that at that 
time the husband was contributing $175.00 a month to her 
support. 

4. That the husband continued to pay the wife 

268 $175.00 per month until February, 1941, at which 
time this Court ordered him to pay said amount per 

month pendente lite, which he paid until October 1946, at 
which time he stopped, and has made no payments since 
that time. 

5. That during the greater part of the pendency of this 
suit the husband was a colonel in the United States Army, 
with an income from pay and allowances of approximately 
$800.00 per month; he was at all times well able to support 
the wife according to her station in life, 

6. That at the present time the sum of $125.00 per month 
is the amount, considering all circumstances, which is neces¬ 
sary and reasonable for the suitable maintenance of the 
wife in her station in life. 
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7. That on April 6, 1943, the husband, having received 
military orders directing him to proceed to the State of 
Florida for military duty, went to that state and entered 
upon such duty. 

8. That on April 28, 1943, the defendant husband filed 
a declaration of his intention to establish his residence in 
Florida, and on August 6, 1943, he filed suit in that state 
against the plaintiff herein, charging her with mental cruel¬ 
ty and asking for an absolute divorce. 

9. That the wife was not served personally in said suit, 
and made no appearance, personally or by counsel. 

10. That on April 28, 1944, while the order pendente 
lite, was in full force and effect, the husband was awarded 
an absolute divorce by the Circuit Court of Dade County 
in the aforesaid suit. 

11. That thereafter, on October 26,1946, after a hearing 
in open court, this Court entered an order directing the 
husband to pay to the wife the sum of $125.00 per month; 
and to pay her counsel $1,000.00 as counsel fees. No pay¬ 
ments were made under this order. 

12. The Court finds as a fact that William B. 
269 O’Connell, Esq., counsel for the wife, has rendered 
valuable services as attorney herein in that capacity, 
both prior to the entering of the last-mentioned order, and 
since that time, and that he is entitled to substantial fees 
in addition to the amount awarded in said order, and the 
Court finds that the sum of $1,500.00 additional allowance 
is a reasonable fee for such additional services. 

13. That the husband is now in arrears in the payment 
of maintenance pendante lite in the sum of $1,750.00; and 
is in arrears in payment of counsel fees in the sum of $1,- 
000 . 00 . 

14. That the husband did not reside continuously in the 
state of Florida for ninety days as required by the laws of 
that state; that he did not own or acquire any property in 
that state; did not rent any property for the purpose of 
establishing a residence there, except a room in a hotel 
operated by the Federal Government for the use of military 
and civilian personnel; that he had no banking connections 
in Florida affiliated himself with no church, club or local 
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enterprise. He did not vote in that state, paid no state 
taxes, and paid his Federal income taxes at Baltimore, 
Maryland. He owned and operated an automobile while in 
Florida, which was the same one he had owned and oper¬ 
ated while stationed in Canada, and he at no time applied 
for nor received Florida registration or identification plates 
for the car, but continued to operate it under the Canadian 
registration. He did none of the things incident to estab¬ 
lishing a bona fide residence, and w’as not a bona fide resi¬ 
dent of Florida. 

15. The Court finds as a fact that the decree of the Cir¬ 
cuit Court of Dade County, Florida, dated April 28, 1944, 
was fraudulently obtained, and that the husband committed 
a fraud upon that Court in procuring said decree. 
270 16. That the plaintiff and defendant are now, and 

have been since June 7, 1935, husband and wife; and 
that the defendant husband has contributed nothing to the 
support of the wife since October, 1946. 

Conclusions of Law : 

1. That the decree of divorce awarded John Sherman 
Gullet, defendant herein, against Mary M. Gullet, plaintiff 
herein, by the Circuit Court of Dade County, Florida dated 
April 28, 1944, was procured through the fraud of the said 
John Sherman Gullet, and is not entitled to full faith and 
credit in this Court. 

2. That the defendant, John Sherman Gullet, was not 
at any time during the pendency of this action a bona fide 
resident of the state of Florida. 

3. That the plaintiff and defendant herein are now, and 
since June 7, 1935 have been, husband and wdfe. 

4. That the plaintiff is entitled to a suitable award for 
permanent maintenance, and for counsel fees in addition 
to the fee heretofore awarded. 

5. That the defendant is in arrears in payment of main¬ 
tenance, under the order of October 26, 1946, in the sum 
of $1,750.00, which is now due and payable; and that sum 
of $1,000.00, awarded as counsel fees in the same order 
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is likewise due and payable forthwith and that the plaintiff 
is entitled to the entry of a money judgment for the said 
arrears. 

By the Court: 

EDWARD M. CURRAN 
Justice 

Nov. 17, 1947 

271 Filed Nov 17 1947 Harry M. Hull, Clerk 
Order for Payment of Maintenance and Attorney Fees 

This cause coming on for consideration on the complaint 
of Mary M. Gullet, praying for maintenance pendente lite 
and permanent maintenance, and the answer thereto filed 
by the defendant, John Sherman Gullet, her husband, and 
the same having been heard in open Court, it is now this 
17th day of November, 1947. 

ADJUDGED, ORDERED AND DECREED, That the 

defendant pay to the plaintiff the sum of $125.00 per month 

as permanent maintenance, the first of said payments to be 

made on December 1, 1947, and the succeeding payments 

to be made on the first dav of each month thereafter. 

* 

That the defendant pay to the plaintiff the sum of $1,- 
750.00, arrears in maintenance pendente lite under the 
order of this Court entered October 26,1946, and that judg¬ 
ment in the said amount be entered for the plaintiff. 

That the defendant pay to William B. O’Connell the 
sum of $1000.00 according to the terms of the order of Oc¬ 
tober 26,1946, forthwith and that judgment be entered for 
him in the said amount. 

That the defendant pay to the plaintiff forthwith a 
further sum of $1500.00 as additional counsel fees for her 
attorney. 

By the Court: 

EDWARD M. CURRAN 
Justice 
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272 Filed Nov 28 1947 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 28 day of November, 1947, 
that the defendant herein, John Sherman Gullet, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 17th day of November, 1947, in favor of Mary M. 
Gullet, the plaintiff herein, against said John Sherman Gul¬ 
let, the defendant herein. 

LICHTENBERG & BARKER 
By Samuel Barker 
Attorneys for Defendant 
1074 National Press Bldg. 
Washington 4, D. C. 

• • • • 

151 Filed Dec 1 1944 Charles E. Stewart, Clerk 

Washington, D. C., 

October 27, 1944. 

The above-entitled cause came on for hearing before the 
Honorable Justice Alan Goldsborough, one of the Justices 
of the District Court of the United States for the District 
of Columbia. 

APPEARANCES: 

For the plaintiff: 

W. B. O’Connell, Esq. 

For the defendant: 

J. T. Bonner, Esq. 

* • • • 

152 Mr. O’Connell. So he got his divorce in Florida 
in April, 1943, after making a so-called declaration 

153 of his intention to be domiciled there. 

On April 28, 1944, the Florida court awarded a 
decree, and he thereupon has filed a motion here, which is 
pending here now, to vacate the order of this Court because 
of the fact that he obtained that 1943 decree or 1944 decree 
in Florida. 
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Now, the question, as I see it, is whether or not that 
decree is a valid decree, and I intend to attempt to convince 
your Honor that the residence was not bona fide, and that 
there was a fraud committed on the court down there. 
For that reason that decree is no good and for that reason 
he is still subject to the order of this Court. Whether that 
decree is good or bad this Court having taken jurisdiction 
—he was personally served—this Court having taken juris¬ 
diction, and having jurisdiction of the parties and the 
subject matter, and having entered this order, it is my con¬ 
tention he can not run out to some other State and get one 
of those divorces. 

* * * * 

160 Mrs. Mary M. Gullet 

• • • • 

Direct Examination 

By Mr. O’Connell: 

• • * • 

161 Q Tell us the circumstances under which that 
separation took place? A He was ordered to Can¬ 
ada April 1, 1940, and I vras supposed to put the furniture 
in storage in June. But as it happened I had a major 
operation and I couldn’t move at that time. So I waited 
until the first of August and then Major Gullet requested 
I put the furniture in storage, and I went to Canada. But 
he would not accept me in Canada. And I stayed about 
forty hours and left. And then I went to a friend in 
Connecticut and stayed at a hotel, and I went back to 
Canada, and I was very badly received. And I stayed ten 
days and he would not permit me to come to his apartment. 
He had a three room apartment. He put me up at the hotel 
and said his place was too small. It consisted of a bed¬ 
room, a living room and a kitchen and dinette. 

Then I asked him for a divorce and he refused me. 
And he suggested I go back to Cincinnati and stay 


162 
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with my people. At that time they had given up 
their home and they were living in a small apartment and 
it wouldn’t have been convenient. But he said I could live 
in any of the forty-eight states and that he would give me 
$100 a month. 

So he would not give me a divorce and I came back to 
Washington and stayed w’ith a friend for several weeks. 
And Colonel Gullet then asked that we go to the storage 
house and divide the furniture, which we did. Some of 
the things that were assigned to me didn’t show up. 

I had very little furniture and as a matter of fact I 
didn’t have anything for my dinette. And a friend of mine 
brought me a table and four bridge chairs and two small 
tables. When she left town I sent them back. 

And I had a small interest in a piece of property, which 
I relinquished in order to buy a few pieces of furniture. 

Q During that time was he contributing to your sup¬ 
port? A Yes, he was. 

Q How much was he giving you at that time? A I 
can’t remember, but I have it down some place. 

Q I mean how much a month? Do you remember? 
A I guess $175; yes, $175. 

Q $150, was it not ? A No, he agreed to give me $175 
I think. 

163 Q I see. A That I couldn’t remember. I would 
have to look that up. 

Q And he has been paying you $175 since that time? 
A Yes, he has. 

• • • • 

176 The Court. Is there any evidence as to the in- 

177 validity of the Florida divorce? Are you offering 
any evidence as to the invalidity of the Florida 

divorce? 

Mr. O’Connell. Yes, I would like to. 

• • * • 

181 Mr. O’Connell. Colonel Gullet, will you take the 
stand, please, sir. 
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Whereupon— 

Colonel John Sherman Gullet 

the defendant, was recalled, having been heretofore duly 
sworn and testified further as follows: 

Diiect Examination (Resumed) 

By Mr. O’Connell: 

Q Where were you stationed prior to the time that you 
went to Florida? You were stationed where just before 
that? A I was here in Washington on temporary duty. 

Q On temporary duty here? A That is right. 

Q How long had you been here? A Oh, perhaps a 
week. 

Q Then you went to Florida? A That is right. 

Q Do you recall the date of those orders? A I don’t 
recall the date, no. 

Q Do you recall the date you arrived there? A I 
recall the date I reported for duty there. 

182 Q When was that? A April 6, 1943. 

Q And how long did you remain on duty there? A 
Well, you mean in the State of Florida? 

Q Yes. A I was ordered out by Government orders 
the latter part of May, the 29th of May as I recall. 

Q Of what year? A 1943. And I returned to Florida 
on Government orders the 3rd of July, I believe it was 
1943, and I left on Government orders on July 6,1943. At 
no time did I leave Florida except in response to War 
Department orders. 

Q WTien did you say you left the last time under Gov¬ 
ernment orders? A Well, that was the 6th of July, 1943. 
And then I was there again later in July at Fort Myers in 
1943, and the date of that I am not positive of that. It was 
the latter part of July. 

Q It was in July of 1943? A Yes, that is right. 

Q And you have not been assigned to duty in Florida 
since that time? A How is that? 
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Q And you have not been assigned to duty in 

183 Florida since that time? A No, sir; I was ordered 
out. 

Q Now, you arrived in Florida on the 6th day of April 
you say? A That is right. 

Q You arrived there on the 6th? A That is right. 

Q Now, shortly after that you filed a declaration down 
there of domicile and citizenship, is that right? A That 
is right. 

Q I show you a photostatic copy of it and ask you if that 
is it (handing document) ? A That is correct. 

Q You notice it says on there that you have been a 
resident of Dade County since the 4th day of April rather 
than the 6th day of April. How do you explain that? 
A I reported for duty the sixth of April at Wing Head¬ 
quarters at Morrison Field at West Palm Beach. I en¬ 
tered the State of Florida the 4th of April. 

Q When did you enter Dade County? 

The Court. What is the question, sir? 

By Mr. O’Connell. When did he enter Dade County. 

A I am not sure. 

By Mr. O’Connell: 

Q Was it the 4th of April? A No, I entered Florida 
the 4th of April, 1943. 

184 Q So this statement you were a resident of Dade 
County, Florida, since the 4th day of April, 1943, 

is not exactly correct? A As I understand the question 
I replied to was when did I come to Florida, when did I 
enter Florida. 

Mr. Bonner. If I may interrupt, this is what we have 
stipulated to go into evidence. 

The Court. Is that material? 

Mr. 0 ’Connell. It might be. 

Mr. Bonner. It is merely a declaration. 

The Court. Wait a minute. Is that a material in¬ 
quiry? 

Mr. O’Connell. I would think so, if vour Honor please, 
if he says he went there on the 6th. 
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The Court. No; but I mean to say whether he went on 
the 4th or the 6th does that change the date on which he 
filed a bill of divorce? Is that a material inquiry in this 
case? 

Mr. O’Connell. I think he has got to be there ninety 
days. 

The Court. Could not he be there ninety days on the 
6th? 

Mr. O’Connell. No. 

The Court. He would be there only 86 days. 

Mr. O’Connell. According to his own testimony he 
was only there not quite three months. He said he left 
there in July. And he was in and out of the State. He did 
not live in the State of Florida according to his own 
185 testimony. He was not in the State ninety days. 

He arrived in April, left in May, came back in July 
and left again, stayed a few days. 

The Court. I still want to ask you does it make any 
difference whether he went there on the 4th or 6th. 

Mr. O’Connell. It does not make any difference except 
he was not very accurate in his statement. 

The Court. If that is all I do not consider it material. 

Mr. O’Connell. All right. 

By Mr. O’Connell: 

Q You gave here as your address 8220 Engleside Ave¬ 
nue, Chicago; is that correct? A That is correct. 

Q Whose home is that? A That is the home of my 
sister. It is my joint residence. 

Q Have you ever lived there? A I have never lived 
in any place since I have been in the Army. It is my joint 
home. My sister is married. My mother and father are 
deceased. That is the only home I have. I was born and 
reared in Hlinois. I entered the service in Illinois. I 
entered the service and have been continuously in the 
service. I have visited there whenever I was permitted. 

Q But you never have lived at that address? A Only 
temporarily. 
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186 The Court. Will you let me look at that declara¬ 
tion, please, sir? I notice you state here, sir, that 

you have no intention to return to your former domicile, 
and that you intend to remain in Coral Gables, Dade Coun¬ 
ty, Florida, permanently. How can that be true if you 
were subject to Army orders? 

The Witness. That was my intention and purpose in 
so far as I am concerned. I am subject to orders, to Army 
orders. It was my desire to establish a home in Florida. 

The Court. But you said, “I intend to remain in Coral 
Gables, Dade County, Florida, permanently”. You knew 
you could not do that? 

The Witness. It was purely a rhetorical reply to a 
rhetorical question. As long as I was in the service I was 
always subject to War Department orders. 

The Court. That is just the difficulty. 

By Mr. O’Connell: 

Q Now, you filed an answer in this case— 

The Court. (Interposing) What do you say about the 
ninety days? 

Mr. O’Connell. We do not think under his own testi¬ 
mony he was even in the State ninety days. 

The Court. No, but what do you say about the time of 
ninety days? 

Mr. O’Connell. You have to be a bona fide resident of 
the State of Florida for a period of ninety days in 

187 order to be entitled to even invoke the jurisdiction 
of the courts. 

The Court. How long after the 6th of April was it until 
he filed a bill for divorce in Florida? 

Mr. O’Connell. He filed his bill for divorce in Florida 
on the 28th of April. No. Wait a minute. He filed it on 
the 6th of August. But he was not there all of that time. 

The Court. May, June, July. Oh, yes, that is way over 
90 days. 

Mr. O’Connell. Yes, but he was not there all of that 
time. 


The Court. I do not know whether he was or not, but 
lie did not file a bill until after ninety days. 

Mr. O’Connell. Oh, no, he did not file it until after 90 
days. 

• * * • 

189 The Court. Just a minute. Did I understand you 
to say that when you made your statement of domi¬ 
cile in Florida in the papers I have just read there that 
you made a rhetorical answer to a rhetorical question? 

Is that vour statement? And if it is I want to know what 
* 

you mean by it? 

The Witness. I mean this, sir: in response to your 
question to me how could you make a statement of that 
sort when you were subject to War Department orders, 
and I was trying to convey the feeling that I have that so 
far as I was concerned I proposed to continue living in 
Florida. I knew I was subject to War Department orders. 
I am sure they did. 

I assumed, too, that by and large that this form I exe¬ 
cuted as a declaration of intent was drawn for the purpose 
of nonmilitary personnel. 

I was a military man subject to military orders. And if 
that question were asked a person who was not subject to 
military orders, who could act according to his own volition 
towards them, of course, he would have to say yes or no, 
and I said “yes” because that was my intention. 

The Court. What you mean to say by a military man 
is you have a right to claim residence any where you want 
to? 

The Witness. Yes, sir, that is exactly true, sir. 

The Court. All right, then I understand you. Now, 
proceed. 

190 By Mr. O’Connell: 

Q When did you first make up your mind to 
become domiciled in the State of Florida? A I would 
say about the time or shortly after I got my orders when 
I drove to Florida. 
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Q You did not have any idea about getting a divorce 
at that time? A At the time? 

Q You made your declaration? A No, not at that 
time. 

Q Had you consulted counsel down there? A No, I 
had not—at what time? 

Q At the time you filed this declaration? A No. I 
understood your question to be when did I first consider 
making Florida my home. 

Q When did you first consider it? A That was when 
I drove down to Florida. 

Q WTien you drove down to Florida you considered 
making that your home? A Of establishing a residence, 
that is right. 

Q Did you ask specifically to have the orders issued 
to you so you could go to Florida? A The War Depart¬ 
ment does not issue orders in response to a personal re¬ 
quest of that sort. 

191 Q You did not ask for it? A I did not. 

Q The first time you knew -when you were going 
was when you got the orders to report for duty, is that 
right? A The first time I knew was when I got the 
orders definitely. I knew the purpose of my assignment 
had been discussed. 

Q You did not know you were going until you got your 
orders? A Until I got my orders, that is right. 

Q You -went in response to those orders? A I went 
in response to those orders. 

Q You did not go down for the purpose of establishing 
a domicile? A I did not. I went in response to Govern¬ 
ment orders. 

Q After you got there and had been there a few days 
you then decided you would be domiciled there? A May 
I state there, I had never been on duty in Florida prior 
to that time. 

Q I see. Within a few days after you got there you 
then determined and made up your mind you were going 
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to be domiciled there ? A I made up my mind on the way 
down if it were practical and possible I would establish 
a domicile in Florida. 

Q How did you pick out Florida rather than any other 
of the States? A That is very easy to explain. I 

192 was in Florida and I had been in California. It 
was cold in Canada. I decided on Florida because 

of its proximity to other places. 

Q You did not know whether you would be there thirty 
days, six months or how long you would be there? A I 
thought I would be there indefinitely until the War De¬ 
partment in its wisdom ordered me out. 

Q And that could have been the week after you got 
there? A It could have been, yes, sir. 

Q When did you first consult an attorney with refer¬ 
ence to this divorce ? A I am not sure; I think it was in 
May. 

Q In May? A Yes. 

Q That was before your ninety days had expired, was 
it not? A I had consulted the attorney on the subject 
of domicile but not the question of divorce. 

Q What attorney did you consult with on the question 
of domicile? A I consulted two different attorneys. Mr. 
Smith and Mr. Robilliard. 

Q And is Mr. Robilliard the same one who filed your 
divorce suit? A He is. 

Q At the time you discussed with him about a 

193 domicile did you tell him anything about a divorce? 
A No, I did not tell him. 

Q Did you tell him you were living separate and apart 
from your wife? A I did, and I told him since 1940. 

Q Did you tell him you were under order of this Court 
to pay her $175 a month? A I didn’t at that time, no, 
sir. 

Q Did you ever tell him that? A I told him subse¬ 
quently. 

Q When did the divorce idea first get into your head? 
A You mean after I went to Florida? 
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Q Yes. A I should say sometime in May; the action 
of divorce in my mind had arisen several years before 
that. 

Q Several years before that? A Yes. 

Q When did you first learn the amount of time you 
would have to reside in Florida was ninety days in order 
to file an application and to file a suit? A Sometime in 
May. 

Q You did not know that before? A Not as far as 
Florida is concerned. 

Q Never heard about it? A It was noted because I 
thought it was what I heard. 

194 The Court. Under the Florida law, for my in¬ 
formation, is there any other purpose for making 
a declaration of intention except for purposes of divorce? 

Mr. O’Connell. I do not know about the procedure 
there. 

The Court: In Maryland you have to make a declaration 
one year in advance. What I want to know is in Florida 
is there any other conceivable intention? 

Mr. O’Connell. I can not conceive of any. 

Mr. Bonner. Can I help your Honor on that? 

The Court. Yes, you can. 

Mr. Bonner. It is made for the purpose of taxation and 
made for the purpose of voting. 

The Court. I do not know. 

Mr. 0 ’Connell: I do not know either. 

By Mr. O’Connell: 

Q Now, when did you first discuss the divorce with 
Mr. Robilliard? A I think we talked about it indirectly 
sometime in May. 

Q And was it your idea if you were divorced—were 
you so told by him—that you could discontinue paying the 
alimony up here? A It was never mentioned in any 
correspondence. 

Q Never was mentioned? A It was never mentioned 
in any correspondence. 
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Q Was there any reason why there was not 

195 anything put in that order awarding Mrs. Gullet 
some maintenance? A Not to my knowledge. 

Q Did you suggest you were obligated to pay her here? 
A The question wasn’t asked. The attorney knew it. 

Q Oh! He knew it? A Oh, yes. 

Q And he never suggested to you that you were to 
make that provision? A He didn’t suggest anything to 
me of that sort. He was the one handling the suit. He 
was the one served the notice. When no one appeared 
there were no questions to be asked. 

Q Where were you stationed on the 6th of August, 
1943, when this suit was filed? A I was stationed at 
Headquarters, Eastern Flight Command, at Maxwell, Ala¬ 
bama. 

Q You were stationed at Maxwell, Alabama, when this 
suit was filed? A That is right. 

Q You have not been back in Florida since? A Oh, 
yes, I have. 

Q I mean for duty? A Temporary duty. 

The Court. Have you been there for any other purpose 
except duty? 

196 The Witness. That is all, sir. I couldn’t go 
without orders. 

The Court. Proceed. 

By Mr. O’Connell: 

Q The testimony in this divorce case was taken in Feb¬ 
ruary or March. Do you know why it was that long before 
this case was heard? A I don’t know about the testi¬ 
mony. The suit came up, as I understand it, and the 
decree was issued the latter part of April, 1944. 

Q 1944? A That is right. 

Q The suit was filed in April, 1943. Was that delay 
due to your not being available? A Not at all. 

Q You were available at all times? A Yes. 

Q In Florida? A I was available at my station at 
that time. 
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Q Where? A At the station where I was temporarily 
assigned to duty in Alabama. 

Q All your assignments are temporary, are they not? 
A May I help you about these order things? 

Mr. O’Connell. I know all about order things. 

197 The Court. I think he ought to tell about that. 
Mr. O’Connell. I am not trying to conceal any¬ 
thing. 

The Court. Just answer the question. 

Bv Mr. O’Connell: 

Q All of your orders are for temporary duty, is that 
right? 

The Court. Answer the question and proceed. You 
wanted to give him information about these orders. 

The Witness. About where I have been? 

The Court. Proceed. 

A I went to duty in Alabama. I was transferred from 
Alabama to Lockbum Army Air Base at Columbus and 
took command the first of December, 1943. I am still there 
although I am subject to move. 

By Mr. O’Connell: 

Q What I am trying to find out is when did you go to 
Alabama? A I went to Alabama the 19th of June, 1943. 

Q You went to Alabama the 19th of June, 1943? A 
That is right. 

Q That was about two months after you had made your 
declaration of domicile? A I don’t know the date of that. 
Q Well, I will tell you. The 4th day of April. 

The Court. Was the declaration made the 4th 
day? 

198 The Witness. No, sir. 

The Court. I think it was the 4th. 

Mr. O’Connell. No. It was made on the 28th day of 
April. Excuse me. 

The Court: All right. 

By Mr. O’Connell: 

Q Now, do you own any property in Florida? A 
None. 
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Q Did yon ever own any there? A No, sir. 

Q Did yon rent a home while you were there? A No. 
I was negotiating for something at the time I was trans¬ 
ferred away, however. 

Q Yon were negotiating for what? A For property. 

Q Did you ever buy it? A I didn’t because I re¬ 
ceived orders to leave the State. My present address is 
Miami Hotel, Coral Gables, Florida, Temporary Aide. 

Q Temporary Aide? 

The Court. Have you got a room there? 

The Witness. No, sir. 

The Court. How can your address be there if you have 
not place to live there, sir? 

The Witness. It is probably the same as having 

199 an address at what I consider my home in Chicago 
when I couldn’t possibly be there. 

The Court. You have got a place there. You have got 
no place in Chicago so you say. 

The Witness. I can’t even go to Chicago without orders. 
By Mr. O’Connell: 

Q You say it is Miama Hotel? A Miami Biltmore 
Hotel. 

Q Miami Biltmore Hotel. When you went to Florida 
you stopped at that hotel, is that right? A That is a 
hotel used as a Government hospital in Coral Gables? 

Q Did you pay rent there? A I certainly did, yes, 
sir. 

Q Is it maintained by the Government? A It is 
maintained by the Government. 

Q Was it being maintained by the Government at that 
time? A I think so, by the Government and civilian 
employees as well as military. 

Q Were you ordered to stay there or did you have a 
charge account? A I had a charge account. 

Q You took advantage of it because of the fact that it 
was operated by the Army? A No. I took ad- 

200 vantage of it because it was near the place where I 
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was working, the Thirty-Sixth Street Airport in 
Miami. 

Q How long did you stay at that hotel! A If I 
remember correctly I wTote and asked to have the room 
and it was forty-eight days. 

Q That is forty-eight days you stayed at that hotel? 
A Continuously and subsequently I was there. 

Q What bank did you have a bank account in? A In 
the Harvard Trust at Cambridge, Massachusetts. 

Q Did you ever open a bank account in Florida? A I 
did not. 

Q Did you join any church down there? A No, sir. 

Q Did you join any clubs down there? A No, I joined 
no clubs. I had access to clubs. 

Q Did you pay any taxes down there? A No, sir. 

Q Did you ever pay any taxes down there? A No, 
sir. I propose to when I hold property. 

Q Did you make out an income tax return this year? 
A Pardon? 

Q Did you make out an income tax return this year? 
A Oh, yes. 

Q Where did you send it? A I sent it to Bal- 
201 timore, Maryland, where I have sent it for years. 

The Court. Did you pay a tax in Florida? 

The Witness. No, sir. 

The Court. Do they not have an income tax in Florida? 

The Witness. Not for service people. If you pay Fed¬ 
eral Tax you don’t pay it. 

By Mr. O’Connell: 

Q You made an income tax and sent it to Baltimore? 
A That is right. I have done it for years. 

Q You did it last year? A That is right. 

Q Why didn’t you send it to the Collector of Tax of 
your residence? A Because I had done it that way for 
years before. 

Q Did you buy automobile tags while you were in 
Florida? A No, sir; I had an automobile. 
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Q What kind of tags did you have on it? A Pardon. 

Q What kind of tags did you have on it? 

The Court. What State tags did you have? 

The Witness. I had Canadian tags on it at the time, 
your Honor. 

By Mr. O’Connell: 

Q Did you ever have any Florida tags? A No, 
sir. 

202 Q Do you still have a car? A Yes, sir. 

Q What kind of tags have you got on it? A I have 
two tags. I have Alabama, and I also have Ohio at the 
present. 

Mr. O’Connell. Have you an extra copy of that testi¬ 
mony of his? 

Mr. Bonner. Yes. 

By Mr. O’Connell: 

Q I am going to ask you a question about that. When 
you registered at the Hotel Biltmore—Biltmore Hotel— 
in Miami what address did you give on the register? 
A Give on what? 

Q On the register? A I don’t think there was any 
address on it. I may have put the orders number on it 
that sent me down there. One usually does when they 
register. 

Q You say it was on your way down while you were 
driving you came to the conclusion you were going to 
become domiciled in Florida? A It may have been 
driving down or it may have been just prior to my depart¬ 
ure here. At least I drove and I had plenty of time to 
think about it. 

Mr. O’Connell. Have you got that other copy? 

Mr. Bonner. This is the one we stipulated about. 

203 By Mr. O’Connell: 

Q Where were you when you got your decree of 
divorce? A At my present station, Lockburn Army Air 
Base. 

Q It was mailed to you there? A That is right. 
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Q By the attorney? A I asume that he sent it. I am 
not sure whether it came from him or the court. 

Q Did you ever communicate with Mrs. Gullet after 
you got your decree of divorce? A At my present sta¬ 
tion, Lockbum Army Air Base. 

Q It was mailed to you there? A That is right. 

Q By the attorney? A I assume that he sent it. I 
am not sure whether it came from him or the court. 

Q Did you ever communicate with Mrs. Gullet after 
you determined to become domiciled in Florida and tell 
her that you had decided to make that your domicile? A 
I didn’t communicate with Mrs. Gullet for a period of 
years. 

Q You did not invite her to come down there, did you? 
A Except give due notice I believe. 

Q I mean you never invited her to come down there as 
your wife or anything? A No, sir. 

Q You did not want her there as your wife? A No, 
sir. 

Q As your wife? A I didn’t want any wife, sir. 

Q Now, I notice in this statement here—in this testi¬ 
mony—from the bottom there, and we will go over 
204 some of that, please? A All right. 

Q You notice there it says, “I should say that 
within a month or two after we were married the basis 
of the understanding upon which the marriage was predi¬ 
cated had been a false one, and certain stipulations that 
were made by me and were agreed to by her were violated, 
and the result was a very antagonistic attitude on her 
part which resulted in a line of gossip between herself 
and the Army people whom I had known for years and 
she got through me.” Now, what were those stipulations? 

Mr. Bonner: If the Court please, I object to all of 
this. 

The Witness: Sir, is it necessary to talk about it? 

The Court. Objection overruled. Proceed. 
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By Mr. 0 ’Connell: 

Q What were those stipulations? A There are some 
too personal to talk about. I will state one, if you like. 
I had been a bachelor. I was thirty-nine and Mrs. Gullet 
was thirty-eight. She had a son. One stipulation was the 
boy would not be brought into our home for at least a 
period of a year, or until such time as I asked for him. 
That was a very important understanding since I had 
lived alone in the Army for a period of years and absorbed 
many bachelor habits. There were adjustments to be made 
on both of our parts. 

We had scarcely returned from a honeymoon and had 
just barely moved into quarters when the son ap- 
205 peared back at this new home that we were just 
then establishing. 

The Court. How old was he at that time? 

The Witness. I am not certain. 

Mrs. Gullet. Eleven. 

The Witness. Ten or eleven. 

The Court. Where was he expected to live? 

The Witness. He was at his grandparents, sir, in Cin¬ 
cinnati. 

By Mr. O’Connell: 

Q Was this marriage a business marriage or a love 
affair? A I thought it was a love affair, sir, but it 
turned out to be something else I am afraid. 

Q How soon after you were married did this trouble 
start? A Oh, perhaps thirty to sixty days. 

Q It was never satisfactory? A It was never satis¬ 
factory, no, sir. 

• • • • 

208 The Court. Did the wife have any notice of this 
divorce proceeding? 

Mr. O’Connell. She had. I have a paper here which 
we will give to your Honor. She got a notice sent to her 
by mail to the effect that a suit had been filed. She did 
not get any copy of the complaint or anything of that 
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kind. I have it here, and will offer it in a few minutes, 
a photostatic copy of what purports to be a letter from 
a public stenographer who got her name and address some 
way and wrote and told her there was a bill of complaint 
filed there and if she wanted a copy of it and would 
send him a certain amount of money he would send it to 
her. 

The Court. This is just a private party here who 
makes a business of sending these notices out? 

Mr. O’Connell. That is right. I think that is the first 
notice of any kind she got. Then the clerk of the court 
makes an affidavit and sends a certificate up here to the 
effect that he mailed her a notice of the filing of a suit. 
But no copy of the bill %vas ever sent her. 

The Court. Where is the official notice that she re¬ 
ceived? 

Mr. O’Connell. Have you got that? 

The Court. If there was any. 

Mr. Bonner. You have that in your file, Mr. O’Connell, 
the notice to appear sent by the clerk of the Florida court. 

It is not a photostat. It is an original. You have the 
original. 

209 The Court. I do not care w r hen it was, just so 
she got the official notice. 

Mr. O’Connell. I think I have it here. 

• • • • 

213 Q Have you ever voted in the State of Florida? 
A Never until this fall I hadn’t voted. 

Q Are you registered to vote there now? A I voted 
there this fall. 

Q In Florida? A I did not vote in the primaries 
because I was told in absentee you couldn’t vote in the 
primaries. 

Q When did you cast your vote in this year? A I 
can’t tell you the exact date. It was sometime this month. 

Q After this proceeding here to vacate this order had 
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started for maintenance? A I don’t know the date of 
this, but the vote was cast in October of this year. 

Mr. O’Connell. I call your Honor’s attention to the fact 
that that was after his motion was filed here. 

By Mr. O’Connell: 

Q Do you own any property any where? A I own 
property in Illinois. 

214 Q How much property? A I have some farm 
property that is held jointly by my sister and me. 

Q When is the last time you voted in Illinois? A I 
think about the time I entered the service. 

Q You have never voted there since that? A I have 
never voted any place. 

Q And this vote you cast in Florida was the first time 
you have voted ever since? A I voted when I left Illi¬ 
nois; never voted since. 

Q That was approximately twenty years ago which 
was the first time you ever voted? A Yes, that is right. 

• • * • 

216 By Mr. Bonner: 

Q Colonel, on the 6th of April, 1943, what was 
your intention as to domicile? A I had decided in my 
own mind that if it were possible I would establish a resi¬ 
dence in the State of Florida. 

Q And on that date and at that time were you physi¬ 
cally present in the State of Florida? A I was. 

Mr. Bonner. Are you introducing that declaration you 
say? 

Mr. O’Connell. This (indicating)? 

Mr. Bonner. Yes. 

Mr. O’Connell. This (indicating) and these things too 
(indicating). 

Mr. Bonner. Just these (indicating) ? 

Mr. O’Connell. Yes. 

Mr. Bonner. How about that? 

Mr. O’Connell. You can put that in if you want to. 

Mr. Bonner. I want the stuff that you are putting in. 
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Mr. O’Connell. I want to put in this (indicating) and 
I want to put in this (indicating). And do you want this 
one (indicating) in or the other one? 

217 Mr. Bonner. No. The Judge marked the other 
one. I believe your Honor has before you the 

exhibit which is a declaration of domicile in the State 
of Florida. 

The Court. It has been introduced I think, has it not? 
Mr. Bonner. Yes, it has been introduced. And as I 
understand it Mr. O’Connell wishes to introduce— 

The Court (Interposing) One of these was introduced 
by which side? 

Mr. Bonner. Mr. O’Connell. 

Mr. O’Connell. I think this (indicating) ought to be 
there, that so-called notice to appear, and those things 
(indicating). Have you got the other one of these in 
there? 

Mr. Bonner. I have not got anything. 

Mr. O’Connell. And this (indicating). 

By Mr. Bonner: 

Q Now, after the 6th of April I believe you told us you 
filed a notice with the Tax Office in Florida as to your 
intention, is that correct, sir? A That is correct. 

Q Did you attempt to purchase any property in the 
State of Florida while you were there? A I did. 

Q Were you successful in that attempt? A I was 
not. I was negotiating for property at the time I received 
orders to leave. 

218 Q I will ask you if it was your intention if you 
had obtained this property to purchase it and 

remain in it so long as the War Department permitted 
you? A I did. 

Q Since the 6th of April when you went into the State 
of Florida have you voluntarily left that state? A I 
have not. 

Q Is it your intention to return to Florida as soon 
as the War Department permits you? A It is. 
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Q You voted in the State of Florida in the present 
Presidential election, did you not, sir? A I did. 

Q Was there any other opportunity you had to vote 
in that State before this election? A There was not. 

Q You have told us you filed your income tax in Balti¬ 
more? A That is correct 

Q While you were living in Ohio did you do that? A 
I did. 

Q While you were living in the District of Columbia 
did you do that? A I did. 

Q While you were living in Canada did you do 
219 that? A I did. 

Q Will you explain to this Court why it is that 
you as an Army man have always filed your income tax 
return in Baltimore? A The first income tax I ever 
filed, as I now recall, was when I was stationed at Bolling 
Field after returning from Philippine service, and other 
officers who had been there before me were filing their 
income tax returns at Baltimore, and I did the same thing 
as they had done, and I have been following that since. 
There was no particular reason except that others were 
doing it and I did it. 

Mr. Bonner. Your Honor made the remark a few 
minutes ago which indicated the feeling that the only basis 
on which a foreign decree can be attacked is on that of 
jurisdiction. 

The Court. In this case, yes, sir. 

Mr. Bonner. In that event it will not be necessary for 
us to show due process, is that correct? 

The Court. What do you mean by due process? 

Mr. Bonner. The fact that Mrs. Gullet was well advised 
and that she knew at all times what was going on in 
Florida. 

The Court. Of course, if the court down there did not 
have jurisdiction due process would not serve. 

• • • • ., 
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220 Mrs. Mary M. Gullet 

the plaintiff, having been heretofore duly sworn, 
was recalled for cross examination as follows: 

Cross Examination 
By Mr. Bonner: 

Q In your sworn statement, Mrs. Gullet, which is en¬ 
titled “Answer to Motion to Revoke Order” I call your 
attention to paragraph 5, which says that “She was 
never served with process or given a legal notice of the 
Florida suit for divorce, and at no time did she appear, 
nor did any one on her behalf”; do you recall making 
that statement? A Yes. 

Q You did. And is that statement true to the best 
of your knowledge and belief? A I didn’t appear. 

Q No, I know you didn’t appear, but there is an- 

221 other portion of that. A May I see that (indicat¬ 
ing)? 

Q Yes, Ma’am. 

The Court. The question of whether or not she received 
legal process would be a legal matter. 

The Witness. I received the paper (indicating). 

The Court. That she is not called upon to state. All 
she can do is state what happened, and the Court will have 
to decide. 

Mr. Bonner. Mr. O’Connell— 

The Witness. (Interposing) Mr. O’Connell showed 
you the paper I received. That is all I received. He 
showed you. 

By Mr. Bonner: 

Q Then you admit you received from the Clerk of the 
Court in Florida this notice to appear? (Indicating) A 
Yes, sir. 

Q You did receive that? A Yes, sir. 

Q Do you know when you received it? A No, I do 
not. 
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Q Well, was it shortly after the 6th of April? A Well, 
it was in the summer; it was about August. 

Q It was in August? A July or August; I wouldn’t 
know. I think Mr. O’Connell has the paper. 

The Court: The date is on it, so she could not receive 
it before it was dated. It is dated the 8th of August. 

222 The Witness. Yes, sir. 

Mr. Bonner. That is right. 

By Mr. Bonner: 

Q And did there come a time when you received a 
notice that a certain deposition would be taken? Do you 
recall receiving such a notice? A A certain deposition? 
Q Yes, Ma’am. A By whom? 

Q I show you this and ask you if you recall receiving 
a copy of that? (Iindicating) A Yes, I did. I also 
received another one. 

Q And did you receive a copy of this one (indicating) ? 
The Court. As I understand it, counsel for the respond¬ 
ent does not raise any question of jurisdiction except that 
based upon the domicile of the petitioner. 

Mr. Bonner. I asked the Court that question before I 
started. I wanted to save time, if your Honor pleases. 

The Court. That being so, there is no necessity of going 
into this testimony. 

Mr. Bonner. Then we understand the only question in 
this case is the domicile of Colonel Gullet? 

The Court. That is the only question that has been 
raised. 

* • # • 

223 Mr. Bonner. Would your Honor help us at this 
time by stating what is the question in the mind 

of the Court? 

The Court. The only question in the world is whether 
or not your client had a domicile in Florida at the tim e 
he filed a divorce. 
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1 Filed Jan 6, 1948 Harry M. Hull, Clerk 

Washington, D. C., 
Tuseday, May 13, 1947. 

The above-entitled action came on for hearing before the 
Hon. EDWARD M. CURRAN, Associate Justice, at 10:30 
o ’clock a.m. 

APPEARANCES: 

On behalf of the Plaintiff: 

W. B. O’CONNELL, Esq. 

On behalf of the Defendant: 

LICHTENBERG & BARKER, 

By: W. R. LICHTENBERG, Esq. 

* • * • 

3 Mrs. Mary M. Gullet, 

• • * • 

10 Cross-Examination 


21 THE COURT: Do you recall when you appear¬ 
ed before the Domestic Relations Commissioner? 

THE WITNESS: That was back in 1941 ? 

THE COURT: Yes. 

THE WITNESS: I appeared so many times, I don’t 
know— 

THE COURT: 1941, and you made a statement to the 
Commissioner in which you said that you requested $200 
a month. 

THE WITNESS: Yes. 

THE COURT: But that he said he would give you $175 
a month, which he has done regularly. 

THE WITNESS: Yes, but— 

THE COURT: Did you make that statement to the 
Commissioner? 

22 THE WITNESS: Yes, Your Honor. 

THE COURT: Well, he was paying you $175 a 


month. 
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THE WITNESS: Yes, Your Honor, but Mr. Lichten- 
berg was asking me after I left Canada. 

THE COURT: No. Mr. Lichtenberg asked you if it was 
not a fact that Colonel Gullet gave you $175 a month even 
before you went to Canada. 

THE WITNESS: Is that right, Mr. O’Connell? 

MR. LICHTENBERG: Just wait a minute— 

THE COURT: Isn’t it a fact that he paid you $175 a 
month before you filed the suit? 

THE WITNESS: Well, Your Honor, he was paying me 
$150 first, and then I said, “How about $175?”, and he 
said, “All right.” I remember that now, but I am talking 
about Canada, Mr. Lichtenberg was asking me about Cana¬ 
da, when I first came back. 

BY MR. LICHTENBERG: 

Q Well, you instituted this suit in 1940, didn’t you? A 
That is correct—was it 1940? 

Q Yes, and you were in Canada in August of 1940, so 
you knew he was paying you $175 all along. A That is 
right, he paid me $175 right up until 1943, when he got a 
Florida divorce. Then he didn’t pay me in May, and that 
is when I had to go to the Government, because I didn’t 
have any. 

23 THE COURT: Well, the question was directed at 
how much your husband was paying you. 

THE WITNESS: All through this ? 

THE COURT: Before the suit was instituted, and you 
said it was only $125. 

THE WITNESS: That was only since last July. 

THE COURT: That is not what Mr. Lichtenberg asked 
you. 

THE WITNESS: I am sorry, I didn’t understand. 

BY MR. LICHTENBERG: 

Q Didn’t you, as a matter of fact, say in response to 
Mr. O’Connell’s question that he only paid you $100? A 
When I first came back that is what he wanted to pay me. 

Q I didn’t ask you what he wanted to pay you; he was 
paying $175, wasn’t he? A Yes. 
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Q And that continued? A That is right. 

Q He was paying it when you instituted this suit, isn’t 
that a fact? A Do you mean the present time? 

Q No the suit was filed — you know what I am talking 
about. A Yes. 

Q Didn’t you file that suit and ask that it be 
24 served at the War Department so that he would be 
embarrassed in this matter? A Oh, no, no. No. 
The Commissioner or somebody asked me where he could 
be found. 

THE COURT: You mean to state he was paying you 
$175 a month and vou filed a suit for maintenance? 

BY MR. LICHTENBERG: 

Q Is that right? A That is right. 

* * • * 

26 THE COURT: In November, 1940, was the Col¬ 
onel paying you $175 a month ? 

THE WITNESS: What month ? 

THE COURT: November, 1940. 

THE WITNESS: November, 1940; yes, Your Honor. 

THE COURT: When you filed this suit you alleged that 
you were without any personal income or other means of 
support. 

THE WITNESS: Yes, Your Honor. 

THE COURT: Even though he was paying you $175 a 
month? 

27 THE WITNESS: Well, no—I didn’t say that. 
I understood — 

THE COURT: Well, there is nothing in here. You filed 
a suit for maintenance, and you said that he was a Major 
in the United States Army receiving in excess of $750 a 
month, well able to maintain and support the plaintiff who 
without any personal income or other means of support, 
when, in fact, you were getting $175 a month; is that cor¬ 
rect? 

THE COURT: Yes, Your Honor. 


57 A 


31 BY MR. LICHTENBERG: 

Q Now, did yon write a letter to General Arnold about 
Colonel Gullet? A The letter was not written by me, but 
I signed it. The last time I testified I told you I didn’t. I 
was sorry about it, and I was going to call you up. 

Q Mrs. Gullet, the last time you testified before Mr. 
Justice Schweinhaut you denied any such letter was sent? 
A Yes, I didn’t even remember it, because I only signed 
it. 

Q Then the War Department, pursuant to the order of 
Judge Schweinhaut, forwarded certified copies of these 
letters. A Then the Court—I remember the Court wrote 
General Arnold—well, you see, I didn’t write the letter. It 
was a form letter, and I signed it. It was submitted to 
me and I signed it. 

Q What do you mean, a form letter? A I mean a 
secretary or somebody— 

Q Whose secretary? A I cannot say, it was 

32 over at the Judge Advocate’s Office. 

Q Well, isn’t it a fact that you admitted to Mr. 
Justice Schweinhaut that it was some young lieutenant who 
was over in the Judge Advocate’s Air Office and that you 
knew him personally and that you asked him to write this 
letter. He wrote it and you signed it. Didn’t you tell the 
Justice that? A I didn’t say I knew him personally, be¬ 
cause I only knew him by calling up over there. 

Q How many times did you call him up? A Oh, sev¬ 
eral times. 

Q For what purpose? A To find out if he had heard 
from Colonel Gullet. 

Q When did you first call him? A I don’t remember. 

Q Now, may I read this letter to you and ask you 
whether or not this letter was sent to General Arnold: 
“Dear General Arnold: 

I was married to Colonel John Sherman Gullet on 
June 7, 1935. Colonel Gullet is, I am informed, at 
present Commanding Officer of Lockbourne Army Air 
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Post, Columbus, Ohio, the Serial Number is 011537. In 
1940 it was necessary for me to file a complaint for 
maintenance against Colonel Gullet in the Dis- 

33 trict Court of the United States for the District 
of Columbia, and an order was made on the 21st 

day of February, 1941, directing Colonel Gullet to pay 
me $175 per month. We have lived separate and apart 
since 1940/ ’ 

At the time you wrote this letter you knew Colonel Gullet 
had been paying you $175 per month? A I presume so. 

Q Yet you wrote a letter stating it was necessary for 
you to file a suit for maintenance. A You see, he stopped 
paying after he got his Florida divorce. 

Q No, I am just talking about a statement you made in 
this letter; you are only referring to 1940 - 1941. A Yes. 

Q And the Florida divorce was not obtained until 1944? 
A Yes. 

Q So, when you wrote this you knew this was not true, 
didn’t you? A No, I wrote that in good faith. 

Q All right. Now, continuing with the letter: 

“On the 28th of April, 1944, Colonel Gullet obtained 
a decree of absolute divorce in the Circuit Court of 
the State of Florida. No provision was made in this 
decree for a settlement of our rights, no alimony 

34 or support whatsoever. I was not represented 
at the proceedings.” 

I will stop there for a moment. 

Colonel Gullet continued paying you, did he not, even 
after the Florida decree until this Court took some action: 
is that not a fact? A No. That is why I contacted the 
Air Judge Advocate’s Office. Why would I contact them? 

Q Let me ask you this— A Why would I contact 
them? Because I didn’t receive my check. 

Q When did you receive your check? A I cannot re¬ 
member that, but I did not receive it for May. 

Q Isn’t it a fact that you received the check on May 28, 
1944? A I received it in July. 
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Q Now, wasn’t the only purpose of this letter to em¬ 
barrass the Colonel? A No, Mr. Lichtenberg, I would 
not have done it if I had received my check. Don’t you 
understand, there would not be any reason for it? 

Q Couldn’t you have just written General Arnold’s of¬ 
fice saying that under the order of the District Court 
Colonel Gullet was required to pay me $175? He is in 
default for one month. Couldn’t you have done that? 

35 MR. O’CONNELL: I object, if Your Honor 
please. A I suppose so— 

MR. 0 ’CONNELL: I object to that line of questioning. 
Just because she could have done it—we are only concerned 
with what actually happened. 

THE COURT: All right. 

BY MR. LICHTENBERG: 

Q Now, didn’t you also state in this letter “he has re¬ 
fused to make any payments for my support since May, 
1944 ” ? A Yes, but this was in June— 

Q You received the April payment, didn’t you? A 
Yes. 

Q Then, Mrs. Gullet, isn’t it a fact that before this 
letter was signed you also received the June payment? A 
No, no, no. No, indeed, there would not have been any 
cause to contact these people. 

Q Now, didn’t you also state in this letter: 

“I dislike to burden you with my problems, but I do 
request that you have this situation investigated, as I 
feel that Colonel Gullet—” 

MR. O’CONNELL: I object, if Your Honor please. If 
he has got the letter, introduce it in evidence, then we will 
know exactly what is in it. 

MR. LICHTENBERG: If you want me to do it that 
way, I will be glad to do it, but I want to question her 

36 about certain things in the letter, if Your Honor 
please. 

BY MR. LIGHTENBERG: 

Q This letter—I was on the last line of it: 


60 A 


“I dislike to burden you with my problem, but I do 
request that you have the situation investigated as I 
feel that Colonel Gullet has obviously deprived me of 
any means of livelihood.” 

Now, after writing this letter, at the most. Colonel Gullet 
was one month in arrears in the payment that he made to 
you under this order of the Court, was he not? A That is 
right. 

Mr. O’Connell, do you have that letter? 

MR. O’CONNELL: There are some letters here that I 
wrote the Colonel. 

MR. LICHTENBERG: I want the first one in June, 
1944. 

MR. O’CONNELL: There it is, but I cannot find the 
original of it. 

* * • # 

46 Recross Examination 

• • * • 

MR. O’CONNELL: I want to offer in evidence—I think 
it is in evidence, because it is a transcript of the testimony 
in the first case and was used as an exhibit in the second 
case. I see it is marked— 

47 THE COURT: What is it ? 

MR. O’CONNELL: It is the transcript of testi¬ 
mony offered before Justice Goldsborough. 

THE COURT: It it any different from this ? 

MR. O’CONNELL: Well,— 

THE COURT: I mean, were there more witnesses 
than the plaintiff? 

MR. O’CONNELL: Except the Colonel himself. They 
were practically the only two witnesses, the Colonel and 
this lady. 
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John Sherman Gvdlet, 

* * * * 


Direct Examination 


65 BY MB. O’CONNELL: 

Q Now, Colonel, there came a time when yon 
went to Florida? A Yes, sir. 

THE COUBT: That was in April, 1943; what date in 
April 1943? 

MB. 0 ’CONNELL: April 6th. 

THE WITNESS: I arrived in the station actually the 
fourth of April. 

THE COUBT: The fourth of April? 

THE WITNESS: Yes, sir; on the 5th I checked in and 
on the 6th—in fact, it will show that I filed a Declaration 
for Intended Besidence. I arrived in the State on 

66 the 4th of April, 1943. 

THE COUBT: Was that the date filed in your 
Declaration? 

THE WITNESS: No, sir. 

THE COUBT: When did you file the Declaration ? 

THE WITNESS: Some time later, during April; I 
signed in the City Hall in Miami, April 28. 

THE COUBT: All right, vou say vou filed it— 

THE WITNESS: April 28,1943. * 

THE COUBT: You had that at the pretrial as an ex¬ 
hibit? 

MB. O’CONNELL: Yes, here is a photostatic copy. 

MB. LICHTENBEBG: So manv exhibits were intro- 

•> 

duced I do not know what they are. 

MB. 0 ’CONNELL: That might be. 

THE COUBT: How long did you say you stayed in 
Florida from April 4 in 1943? 

THE WITNESS: I was there from the 4th until, I be¬ 
lieve it was the 29th of May; I was out of the State for a 
period. 
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THE COURT: April 4,1943? 

THE WITNESS: Yes, sir. 

THE COURT: To May what? 

THE WITNESS: 29th. 

THE COURT: The 29th, 1943. Were you transferred? 
THE WITNESS: I was ordered out by the War De¬ 
partment ; I was out of the State— 

67 THE COURT: Ordered to where? 

THE WITNESS: I came to Washington. 

THE COURT: How long did you stay in Washington? 
THE WITNESS: For roughly two or three days, and 
then I went over to Chicago. 

THE COURT: By order of the War Department? 
THE WITNESS: No, I had two days’ leave. 

THE COURT: And you took a trip to Chicago for your 
own self? 

THE WITNESS: Yes, sir. 

THE COURT: And then you came back to Washing¬ 
ton? 

THE WITNESS: No, sir; I went from there down to 
Montgomery, Alabama. 

THE COURT: For what? 

THE WITNESS: After my assignment. 

THE COURT: How long did you stay in Alabama? 
THE WITNESS: I stayed in Alabama—I returned to 
Florida from there. 

THE COURT: Wait a minute. 

THE WITNESS: I am sorry. 

THE COURT: You went to Alabama, right? 

THE WITNESS: Yes, I think it was the 19th— 

THE COURT: On assignment? 

THE WITNESS: Yes, sir. 

THE COURT: Was that personal, or assign¬ 
ment? 

68 THE WITNESS: I was there until the latter 
part of August. 

THE COURT: How long were you there ? 
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THE WITNESS: The latter part of August. 

THE COURT: Of 1943? 

THE WITNESS: Yes, sir. 

THE COURT: Then where did you go ? 

THE WITNESS: Lockbourne Army Air Post, Colum¬ 
bus, Ohio. 

THE COURT: Were you there on assignment? 

THE WITNESS: Yes, sir. 

THE COURT: How long did you stay there? 

THE WITNESS: Until November, 1944, when I went 
over seas. 

THE COURT: November, 1944? 

THE WITNESS: Yes, sir. 

THE COURT: Overseas; how long were you overseas? 
THE WITNESS: I come back the first of May, last, of 
1946. 

THE COURT: You were overseas from November, 
1944 to May, 1946? 

THE WITNESS: That is right. I made an additional 
trip to Washington. 

THE COURT: Where were you stationed? 

THE WITNESS: I was in China. 

THE COURT: No, when did you get back to Washing¬ 
ton? 

69 THE WITNESS: No, sir, I went from there to 
the hospital at Coral Gables, Florida. 

THE COURT: You were overseas from November, 
1944, and you were sent back here May 1st, 1946? 

THE WITNESS: Yes, sir. 

THE COURT: And checked into Washington, right? 
THE WITNESS: Yes, sir. 

THE COURT: And you were ordered to Florida? 

THE WITNESS: From here. 

THE COURT: On May 1st. 

THE WITNESS: I left on the 21st of May; I was wait¬ 
ing for my record. 

THE COURT: On May 21st you were ordered to what? 
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THE WITNESS: To Coral Gables, Florida. 

THE COURT: How long did you stay there? 

THE WITNESS: I was discharged the 9th of August 
and assigned to— 

THE COURT: August 9,1946? 

THE WITNESS: Yes, sir. 

THE COURT: And assigned where ? 

THE WITNESS: Miami Air Depot. 

THE COURT: Assigned at Miami? 

The WITNESS: Miami, Florida. 

THE COURT: Yes. 

THE WITNESS: I remained on that assignment until 
December. 

70 THE COURT: Of what year ? 

THE WITNESS: 1946. 

THE COURT: Where? 

THE WITNESS: Then I was transferred from that 
assignment, from the depot to the Army Retiring Board, 
Pratt General Hospital. 

THE COURT: Did the Army assign you there? 

THE W’lTNESS: Yes, sir; Pratt General Hospital, 
Coral Gables, Florida; that is my present assignment. 
THE COURT: You have been there ever since? 

THE WITNESS: Yes, sir. 

THE COURT: When did you file suit for divorce? 
THE WITNESS: In August. 

MR. 0 ’CONNELL: August 6th. 

THE WITNESS: 1943; I do not remember the date. 

BY MR. O’CONNELL: 

Q. 1943? A. 1944. 

Q. 1943? A. Excuse me, that is right. 

THE COURT: You arrived in Florida April 4, 1943 
and filed the Intention April 2Sth, 1943; is that intent here ? 
MR. O’CONNELL: Yes, it is on your desk. 

THE COURT: Did you own any property in Florida? 
THE WITNESS: I beg your pardon? 

71 THE COURT: Did you own any property in 
Florida? 
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THE WITNESS: Yes, sir. 

BY MR. O’CONNELL: 

Q. Did you own any property— 

MR. LICHTENBERG: Wait a moment. The Judge 
asked— 

MR. O’CONNELL: I think that is a little deceiving— 

THE COURT: I said, “Did you own any property?” 

THE WITNESS: Yes. 

THE COURT: When vou filed this suit. 

THE WITNESS: No, sir. 

THE COURT: Did you pay any taxes in Florida when 
you filed this suit? 

THE WITNESS: No, sir. 

THE COURT: Where did you live when you filed this 
suit ? Did you lease a house or apartment ? 

THE WITNESS: I did subsequent to that time. 

THE COURT: No, you filed a suit there; did you live 
in an apartment? 

THE WITNESS: No, sir; there was—I was not able 
to get an apartment. 

THE COURT: Where were you living, at a hotel? 

THE WITNESS: At that time, in August, 1943, I was 
in Montgomery, Alabama; I went back to Florida. 

THE COURT: When you filed your Intention on April 
28,1943, where did you live? 

72 THE WITNESS: I was living in the Miami Bilt- 
more which was later to become the Pratt General 
Hospital in Coral Gables. 

THE COURT: Is that the Pratt General Hospital ? 

THE WITNESS: Yes, sir. 

THE COURT: When you went to Florida, how did you 
travel? 

THE WITNESS: By automobile, sir. 

THE COURT: And on April 4 you had your car in 
Florida? 

THE WITNESS: Yes, sir. 

THE COURT: And on April 28th you had your car in 
Florida? 
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THE WITNESS: Yes, sir. 

THE COURT: What were the tags on your automo¬ 
bile? 

THE WITNESS: I had Canadian tags. 

THE COURT: Canadian tags ? 

THE WITNESS: Canadian tags; I had driven the car 
down there; I was stationed in Canada until April. 

THE COURT: Did you change the tags to Florida 
tags? 

THE WITNESS: It was not necessary; there was a 
reciprocal agreement between Florida and Canada; one 
accepts the other’s current tags. 

THE COURT: Are you telling me that you were going 
to take up a legal domicile in Florida, yet ride around on 
Canadian tags ? 

THE WITNESS: Yes, sir, you can, for the current 
year; a Canadian comes into Florida with current tags on 
his car, and he can use them for the balance of that 
73 year, and anybody from Florida going to Canada 
can do the same thing. 

THE COURT: Is that particularly true in Florida? 

THE WITNESS: It is true in different states. Flor¬ 
ida has a reciprocal agreement with certain states to accept 
Florida tags, and it accepts, in turn, their tags. 

THE COURT: Did you have a bank account in Florida 
when you filed your suit? 

THE WITNESS: No. 

THE COURT: When you took cut this Declaration of 
Intent did you have in your mind the filing of a divorce? 

THE WITNESS: I thought of the divorce situation 
before I ever came out of Canada, but there was—really, 
I was there, I had an assignment— 

THE COURT: No, I mean, when you went over and 
filed the Intention, did you intend to file suit for divorce 
against your wife in Florida? 

THE WITNESS: Other than with the view of possibly 
consulting an attorney later on; no, nothing more. 
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THE COURT: What was the purpose of filing the 
Declaration? 

THE WITNESS: The question of residence declara¬ 
tion for voting purposes and tax purposes, when you ac¬ 
quire property— 

THE COURT: You had no idea how long the Army 
was going to allow you to stay in Florida, did you? 

THE WITNESS: That is true; we were subject to 
orders any day, but it was my hope I was going to 

74 be permitted to stay there. 

THE COURT: That is the only state you filed 
a declaration of intention in? 

THE WITNESS: I never obtained a residence in any 
state except Illinois. 

THE COURT: How did you come to obtain a residence 
in Florida? 

THE WITNESS: I wanted to go to Florida as a place 
to live when I retired. 

THE COURT: When did you pay income tax in Flor¬ 
ida? 

THE WITNESS: I paid for a number of years. 

THE COURT: No, when you filed your Declaration? 

THE WITNESS: At Baltimore, as I had done for 
twenty years. 

THE COURT: Why did you not file with the Collector 
down there if you were going to stay down there in the 
State of Florida? 

THE WITNESS: I had been stationed at various 
places, including Canada, but I always filed in the Balti¬ 
more office. 

THE COURT: Now you testified you were going to 
stay in Florida; you were domiciled in Florida, and you 
knew you had made up your mind that you were not going 
back to any other state in the Union— 

THE WITNESS: I believe I filed my income tax for 
1943 before leaving Canada; it had to be in before 

75 the 15th of March. 
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THE COURT: Did you ever pay any income tax 
for any year to the Collector in Florida? 

THE WITNESS: Yes, since I came back from over¬ 
seas. 

THE COURT: I mean before you went overseas you 
did not? 

THE WITNESS: No, sir; I had filed in Canada before 
I came out of there in April, 1943, and in 1944, when they 
brought the taxes up to date, there was a forgiveness 
clause, or rather, they took the one—whichever was 
higher—income paid in 1943 as an allowance on the 1944 
income, and that was tied up with the previous year, and 
again I filed in Baltimore. 

• * • • 

76 THE COURT: You never voted anywhere ex¬ 

cept Florida, did you? 

THE WITNESS: I voted in Illinois. 

THE COURT: How long ago ? 

THE WITNESS: 1934, I think it was. 

* * * * 

77 MR. O’CONNELL: Declaration of Domicile is 
only evidence of Intent; April 4 is the date. 

THE COURT: It still is not ninety days. 

MR. LICHTENBERG: Well, it is ninety days, in view 
of the fact, if Your Honor please, that there was an inten¬ 
tion of being a resident there, and because of his associa¬ 
tion in the Army of the United States, he was ordered away 
in the meantime, he maintains his intention at all times; he 
expected to return there. The evidence that will be shown 
to show his voting intention—why, it is not necessary that 
he is physically there for the full ninety days. At 

78 the proper time I will give you authority on that, 
Your Honor. The physical presence for the full 

ninety days continuously, is that the point Your Honor had 
in mind? 

THE COURT: I do not absolutely follow you. That 
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man was in the Army, and he could be changed any time; 
he knew the suit was filed here and he answered it and said 
he was a resident of the District of Columbia. 

Then he goes to Florida and— 

MR. LICHTENBERG: In 1940— 

THE COURT: —he goes to Florida and files suit in 
Florida— 

MR. LICHTENBERG: If he bonifiedly changes his 
residence or domicile—that is the point Your Honor has to 
determine. 

THE COURT: That is right. 

MR. LICHTENBERG: So, when you have all those 
facts, the Court will be in a position to either take our 
position, or not take it. 

• * * • 

80 BY MR. O’CONNELL: 

Q. Colonel, when you left Canada you returned 
to Washington; is that right? A. For a time. 

Q. Going on an assignment? A. Yes, sir. 

Q. And that assignment was in Florida? A. Yes, sir. 

Q. You had nothing to do with procuring the assign¬ 
ment, had you? A. No, sir. 

Q. When you went to Florida you did not know how 
long you were going to be there? A. Well, until I was 
moved. 

Q Until you were moved, which could have been 

81 the next day, could it not? A It could have been. 

Q. Now, after you got there you say you lived 
in a hotel; that was a hotel that was being operated by the 
government, is that right? A. Yes, sir. 

Q. You bought no home there? A. I beg your par¬ 
don? 

Q. You bought no home there? A. I negotiated for 
property; I did not, because there was none available to 
buy. 

Q. And you never rented an apartment there? A. 
There was none available; I tried. 
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Q. So you lived in this hotel during the entire time you 
were there; is that right? A. Yes, sir. 

Q. Now, after you made out this Declaration of Inten¬ 
tion to become domiciled in Florida, when did you register 
to vote? A. That was—the Declaration, I believe, it was 
my understanding that the Declaration of Intention to be¬ 
come a resident was also one for taxes and one for voting 
privileges. 

Q. Did you register or vote in Florida? A. At that 
time? 

Q. Yes. A. No, sir. 

82 Q. Did you register to vote in Florida prior to 
this divorce? A. No, sir; that was an off-year. 
I am talking about— 

MR. LICHTENBERG: I did not get the answer. 

THE COURT: He said he did not vote. 

THE WITNESS: I did not vote in Florida prior to the 
divorce; there was no election in Florida. 

BY MR. O’CONNELL: 

Q. What I am getting at, did you register to vote ? 

THE COURT: He said he did not. 

BY MR. O’CONNELL: 

Q. You joined no church down there? A. No, sir; I 
did not join a church any place. 

Q. You joined no clubs? A. I had courtesy member¬ 
ship in a club in 1943 and still have it. 

Q. You never became a member? A. Courtesy mem¬ 
bership for service people; I still have it. 

Q. Did you ever, prior to the time this divorce was 
granted—did you ever put any Florida tags on your car? 
A. Prior to that time it was not necessary, as I told you 
this morning in answer to whether or not it was necessary 
for me to take out registration tags in Florida; at this 
time it was not. 

Q. When did you first take out Florida tags? 
A. This year. 


83 


71A 


Q. Prior to this time you had Alabama tags? A. No; 
I never had Alabama tags; I had Ohio tags. 

Q. Ohio? A. When I was in Ohio, stationed there. 

Q. Now, you had a residence in Chicago, also, did you 
not? A. That was my residence until I went to Florida; 
yes, sir. 

Q. Now, in testifying before Judge Goldsborough, the 
question was put to you: 

“Question: You gave here as your address 8220 Engle- 
side Avenue, Chicago; is that correct? 

4 ‘ Answer: That is correct. 

‘ ‘ Question: Whose home is that ? 

“Answer: That is the home of my sister. It is my 
joint residence.’’ 

What do you mean by “joint residence”? 

A. I meant to say, it was her home, and I considered it 
my home. I lost my mother and father, and my sister 
went to Chicago and later married; and that was consid¬ 
ered to be my home in the State of Illinois. I never 
changed my residence or official records from Illinois up 
until 1943; Illinois was considered to be my home. 
84 Q. Up until 1943 Illinois was considered to be 
your home? A. Yes, sir. 

Q. All right. Your sister moved to Indianapolis; is 
that right? A. This year—excuse me. Last August. 

Q. Did you use that as your permanent address, and 
do you use that as your permanent address now? A. I 
don’t; I registered my Florida residence in the War De¬ 
partment in 1943. 

• # * • 

Q. What kind of tags do you have on your car? A. 
The kind I had at that time, Cadillac. 

Q. No, what kind of tags? A. Oh, excuse me. I 
have— 

Q. License tags. A. Florida tags; I am sorry; I don’t 
hear well. 
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• • • • 

86 Q. Where are you living? A. I live at the 
Miami Depot; I also have an apartment at The 

Clavaric, Coral Gables. 

Q. Is that apartment furnished to you by the Govern¬ 
ment? A. No, sir. I rent it. 

Q. I understand that an officer is entitled to allowance 
for quarters? A. I have not drawn quarters’ allowance 
all the time I have been overseas, and when I came back I 
went to the hospital and got no quarters’ allowance. 

When I went over to the Miami Depot, I got no quarters’ 
allowance, because there were government quarters there 
that I occupied. You either get government quarters, or 
you get an additional in lieu thereof. You cannot have 
both. 

Q. If you get government quarters you do not have to 
pay any rent, do you? A. Not on the station, but I rent 
an apartment off the station. 

Q. There are quarters available for you at the station? 
A. I am living at the station, the Miami Depot; I have 
a room over there. 

Q. Are there quarters available for you? A. There 
are no quarters available, adequate for me, no, sir. 

Q. Are they available; I do not care about ade- 

87 quate. A. I share a room and bath with another 
officer. 

Q. Why don’t you get larger quarters? A. Because 
I am not a married officer. If I were a married officer I 
would draw additional for all the time I was overseas but, 
since April 28, 1944 I have drawn pay and allowance for a 
single officer. 

• • • • 

88 Q. What property do you own in Florida? A. 
I am joint with my sister in owning some building 

lots which I hope to be able to build on some time. 

Q. When did you acquire these? 
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MR. LICHTENBERG: Let him finish his answer—Had 
you finished it? 

BY MR. O’CONNELL: 

Q. When did you acquire these lots? A. Last year. 
Q. How much did you pay for them? A. About $4500, 
there was a one-half payment down and the rest is a first 
mortgage on those lots. 

Q. How much money did your sister put in there? A. 
$1800. 

* * # • 

90 THE COURT: When was the last time you sent 
your wife a check? 

THE WITNESS: September, 1946—I believe it was 
September, 1946. 

THE COURT: Then you stopped sending checks ? 

THE WITNESS: Yes, sir. 

THE COURT: Why did you stop ? 

MR. LICHTENBERG: I think the Court is entitled to 
an explanation on that 
THE WITNESS: On advice of counsel. 

MR. LICHTENBERG: Now I should advise Your 
Honor the situation there. It occurred to counsel for 
Colonel Gullet,—after Mr. Justice Schweinhaut granted 
the new trial in this case, he permitted the order to stand 
so far as relief was concerned. In other words, he gave 
all the relief that the order would give. He granted a new 
trial, leaving that in effect as to payment of maintenance 
of $125 a month, and it was after that that counsel thought 
that Mr. Justice Schweinhaut had no right to do that, 
and as a result of that we applied for a special appeal, 
which was denied, and I believe it was denied because it 
should have been a general appeal rather than a special 
appeal, so that counsel thought in the event—after the con¬ 
clusion of this case—there should be a decision fav- 

91 orable to the defendant, there would be no way of 
recovering the funds which had been paid, and that 

if there should be an adverse decision and the Court of 
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Appeals should reverse it, especially in view of the fact 
that we have overpaid Mrs. Gullet by approximately $3,000, 
maybe more, for the reason that when the decision of Mr. 
Justice Goldsborough was reversed by the Court of Ap¬ 
peals, and when we considered the language of the opinion, 
there w*as actually no final order for maintenance deter¬ 
mined in Justice Goldsborough’s ruling. 

THE COURT: What did Justice Goldsborough rule? 

MR. LICHTENBERG: He ruled that there should be 
permanent maintenance. 

Now, the Court of Appeals reversed that. 

THE COURT: On what ground? 

MR. LICHTENBERG: Well, now, it would be better— 
I have the decision right here, the latter part of it: 

“On this appeal, the judgment of the District Court is 
supported, on behalf of the appellee by the following con¬ 
tention : 

“ ‘Counsel for appellee is conscious of the unsettled 
state of the law regarding foreign decrees, but feels that 
one who relies on a foreign decree to defeat an order regu¬ 
larly entered in the Courts of the District of Columbia 
should assume the burden of establishing by competent 
testimony that the decree he relies on was procured 
92 in a manner which entitles it to full faith and credit. 9 
This contention, also, is without merit. When the 
judgment of a State is properly authenticated—” 

THE COURT: That is enough to show it was not 
proper. The burden was upon you to establish that the 
decree in Florida was proper. 

MR. LICHTENBERG: Of course, it is our conten¬ 
tion—We do not agree with Mr. Justice Keech on the de¬ 
nial of our motion to dismiss based on the mandate and 
opinion; but we are bound by it. 

THE COURT: I am afraid you are not going to agree 
with me, either, but go ahead. 

MR. LICHTENBERG: I don’t think we always agree. 
Your Honor. 
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THE COURT: The only ground which the Court of 
Appeals reversed in that case was because the lower court 
did not pass upon the validity of the Florida decree. 

MR. LICHTENBERG: I don’t agree. Of course, if 
Your Honor will permit me, I will show you— 

THE COURT: You don’t agree with what? 

MR. LICHTENBERG: I don’t agree with that being 
the only ground upon which the Court of Appeals decided. 

‘* When the judgment of a state is properly authenti¬ 
cated and stands unchallenged, as in the present 
case”— 

93 THE COURT: The decision is not challenged 
here in this case. 

MR. LICHTENBERG: Oh, challenged, I think it is; 
but I do not think, I respectfully submit, that this Court 
should go ahead, but I have been ruled against on that 
question, so there is no point in pursuing it at this time. 
The reason I say that is this, Your Honor, when the ques¬ 
tion of the mandate in the Court of Appeals was raised, 
counsel for the plaintiff in this case filed a motion in the 
Court of Appeals, asking that the mandate be amended to 
permit a new trial, and that was denied, and that motion 
or petition of counsel stayed in the record, and was con¬ 
sidered by the Court of Appeals, and that is a part of the 
record. 

THE COURT: What do you say in this case? 

MR. LICHTENBERG: In this case, based on the testi¬ 
mony, the transcript of the testimony that we went to the 
Court of Appeals on, included that given here now, because 
this is repetition of what was in there before. 

They say that in the absence of any showing of invalidity, 
appellee is foreclosed by the Florida judgment, from the 
right to maintenance. The sentence preceding that reads: 

“When the judgment of a state is properly authenti¬ 
cated and stands unchallenged, as in the present case”— 
Now, if the Court of Appeals considered all of 

94 this testimony as still not sufficient to be valid 
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against the Florida decree, then I say, even though 
the Court— 

THE COURT: Let me have that decision. 

(Decision handed to the Court.) 

THE COURT: The Court of Appeals said: 

“On this appeal the judgment of the District Court is 
supported” by this contention that counsel for appellee 
was conscious of the unsettled state of the law regarding 
foreign decrees, but feels that one who relies on a foreign 
decree to defeat an order regularly entered in the Courts 
of the District of Columbia should assume the burden of 
establishing by competent testimony that the decree relied 
upon -was procured in a manner which entitles it to full 
faith and credit. 

That is not the law. 

MR. LICHTENBERG: That is not the law. 

THE COURT: That is all that has been decided by the 
Court of Appeals’ decision handed down in this case here, 
that if you want to raise the validity of a foreign decree 
the burden is upon you to show* that it is invalid, and when 
you produce a properly authenticated copy of the decree, 
it stands unchallenged unless there is evidence to show 
that it was not procured in good faith. 

MR. LICHTENBERG: That is my feeling, but it does 
not necessarily follow, and I will tell you why, if you read 
further on. 

95 THE COURT: “When the judgment of the for¬ 
eign state is properly authenticated and stands un¬ 
challenged, as in the present case”— 

MR. LICHTENBERG: That is right. 

THE COURT: That means the case which was brought 
before Judge Goldsborough. 

MR. LICHTENBERG: Yes, Your Honor, and this en¬ 
tire record went up there, everything that you are hearing 
about here, and argued at great length before Mr. Justice 
Goldsborough. 

THE COURT: All right, go ahead. 


96 
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* # • * 

Q. Do you have any other bank account? A. I 
have a bank account in Florida. 

* * • • 

99 Direct Examination 

BY MR LICHTENBERG: 

Q. Colonel, when you went to Florida in 1943, was it 
your intention to make Florida your permanent residence? 
A. Yes, sir. 

Q. Have you made Florida your permanent residence? 
A. Yes, sir. 

Q. Now, when you arrived in Florida on April 4, did 
you make an attempt to obtain an apartment by way of 
rental? A. No, not on the 4th of April; I did subsequent 
to the 6th. I reported in West Palm Beach at Emerson 
Field, which is headquarters over there and I was assigned 
to the 36th Street Army, Miami at Hempstead Field, Coral 
Gables and it was in April that I went to a real estate 
firm, Carlotta Lewis and tried to get a small apartment. 

Q. And what did you ascertain as to that? A. She 
told me she had a long waiting list of people who wanted 
apartments and there were none; but she put my name on 
the list. 

Q. Was your name put on the list? A. Yes, sir. 

Q. At that time do you know whether or not you 

100 had gotten Florida tags for your car? A. I in¬ 
quired about that upon arrival there, and was told 

it w’as unnecessary; that Canadian tags for that year, 
which were current 1943, were adequate, and it would save 
some $24 or $25. 

Q. What was your intention as to tags when the term 
for which the Canadian tags had been issued, expired? 
A. Obviously, I would have registered in Florida. 

Q. Was that your intention? A. Indeed it was. 

Q. Your current tags are Florida tags, are they not? 
A. Yes. sir. 
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THE COURT: When your wife filed suit for main¬ 
tenance here, why didn’t you file a cross-bill for divorce? 

THE WITNESS: Why did I? 

THE COURT: Why didn’t you ? 

THE WITNESS: I was not thinking—I was a resident 
of the District of Columbia—and I was not thinking of 
filing a divorce at that point. 

THE COURT: You said you were a resident of the 
District in your Answer. 

THE WITNESS: I signed the document, sir, that was 
sent to me. 

THE COURT: Did you read it ? 

THE WITNESS: I guess I must have never under¬ 
stood it. 

101 BY MR. LICHTENBERG: 

Q. What did you understand by this question of 
residence, the admission in your Answer? A. It was a 
question of where I was living; I was out of the country 
at the time in Canada where I had lived—last lived in the 
United States, and that was the District of Columbia, 
where I resided; that was my understanding of the word 
“domiciled”; where I vras living, just as though— 

THE COURT: Was that the reason you did not file for 
a divorce here in the District of Columbia—was that the 
reason that you did not file, because you did not have any 
ground in the District? 

THE WITNESS: It never occurred to me. 

THE COURT: You told me you were thinking of get¬ 
ting a divorce ’way back when you were up in Canada. 

THE WITNESS: I was in Canada three years, Your 
Honor; I thought of it during the three years I was up 
there and completely came to my decision in the fall of 
1940. 

THE COURT: It did not occur to you to file a suit for 
divorce when you filed the Answer to the maintenance 
suit? 

THE WITNESS: No, sir. 
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THE COURT: And it was long after that you decided 
on the divorce, right? 

THE WITNESS: Yes, sir. As a matter of fact, at 
the time that this litigation was initiated in the fall 

102 of 1940, that came out of the blue, because I was 
voluntarily giving Mrs. Gullet $175 a month at the 

time this action was taken, and my response was wholly 
in connection with maintenance at that time. 

BY MR. LICHTENBERG: 

Q. Now, Colonel, your 1942 income tax return, I believe 
you said was filed with the Collector’s Office in Baltimore— 
the ’42 return ? A. That is the ’42 tax year. 

THE COURT: In ’43. 

THE WITNESS: ’43. 

MR. LICHTENBERG: I will come to that next, Your 
Honor. I believe that for twenty years prior to that time 
you had filed your return— 

THE WITNESS: In Baltimore. 

BY MR. LICHTENBERG: 

Q. In Baltimore. A. I filed it when I came back from 
the Philippines in 1925. 

Q. All right. Now, your 1943-1944 taxes were in be¬ 
tween the years when they had the “forgiveness feature’’ 
of the income tax, is that right? A. That is true. 

Q. After you had established your residence in Florida, 
after you had gone to Florida in April, 1943, did you 

103 discuss with your Legal Assistance Officer the place 
to file your subsequent income tax returns? A. 

Well, that was in the spring of 1944. 

Q. All right, sir. A. When I was then stationed at 
Columbus, Ohio, because I had filed in ’43—when I was 
still in Canada it had to be filed, but I did not come out 
of there until last March. 

Q. Did you have a discussion with the Legal Assistance 
Officer there? A. I did. I talked to him about it. That 
was when they made your tax current, you paid the current 
income where you filed the estimated income; I had pre- 
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viously filed in Baltimore, then there was this—I don’t 
recall—forgiveness, or what it was. 

Q. Forgiveness tax. A. Oh, yes; and as a matter of 
fact, my income tax for 1944, the last time it was filed in 
Baltimore the previous tax, because the w’hole record was 
there, and there were two years involved, that was ’43 as 
well as ’44. 

Q. Was there a discussion there to determine whether 
or not you should file it in Florida or file it in Baltimore? 
A. Well, that question was discussed, about where I 
should then claim residence, and such things because, in 
order to keep the record straight and avoid any contro¬ 
versy, that is where I had been filing it, in Baltimore, and 
I did it. 

104 THE COURT: Did you pay any income tax in 
Florida? 

THE WITNESS: I beg your pardon ? 

THE COURT: Did you pay any income tax in Florida? 

THE WITNESS: In the State of Florida there is no 
income tax. 

THE COURT: There is none ? 

THE WITNESS: No, sir. 

THE COURT: How about personal property tax? 

THE WITNESS: I paid personal property taxes. 

THE COURT: In 1943? 

THE WITNESS: No, sir; I did not own property there 
at that point. 

THE COURT: I am talking about the personal prop¬ 
erty tax; don’t they have a personal property tax? 

THE WITNESS: No, sir; not to my knowledge. 

THE COURT: Do thev have anv kind of taxes in Flor- 
ida, except real estate? 

THE WITNESS: Not to my knowledge. There is, 
but I have had a service man’s exemption. 

BY MR. LICHTENBERG: 

Q. Is there a state income tax? A. No, sir; there is no 
state income tax for people in Federal employment in 
Florida. 
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There is a property tax, but there is an $8,000 exemption 
for service people, I think they call it, a “ homestead 
tax”. 

105 Q. Did you pay any taxes in Florida when you 
returned? A. I have paid a tax last fall and again 

this spring. 

THE COURT: That is on that lot you bought? 

THE WITNESS: Yes, sir. 

BY MR. LICHTENBERG: 

Q. Now, Colonel, when you went to Florida in April of 
1943, when was the next election for the election of any 
official? A. In 1944, so far as I know. 

Q. And have you ever voted in Florida? A. I did 
vote in the fall of 1944, when, as you recall, we voted in 
absentia, like those men overseas. 

Q. You did vote? A. I did vote. I wrote to Coral 
Gables and asked that a ballot be sent me. They had some 
sort of a check on my name, on my Declaration, which was 
filed in the City Hall; I mean, a ballot was sent to me, I 
used it and returned it. 

Q. Since you returned from overseas, did you register 
for voting in the City of Coral Gables in Dade County, 
Florida? A. That was invoked last spring, everybody in 
the city had to register for municipal and for the county, 
and for the state, and I did register for all three. This 
was the first year that registration, general registration 
had been invoked down there, so far as I know, certainly 
since 1942. 

106 Q. And you did vote in 1944; this was by virtue 
of your voting intention of becoming a resident? 

A. Yes, sir. 

Q. I hand you here what appears to be a certificate of 
registration for the City of Coral Gables, Dade County, 
Florida, and ask you whether or not those are the certi¬ 
ficates of registration of those two places ? A. They are, 
and this was state-wide invoked last spring. 

Q. Had it been invoked in ’44, would you have applied 
for registration there ? A. I would have. 
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MR. LICHTENBERG: I offer it in evidence. 

MR. O’CONNELL: I object. 

THE COURT: Objection sustained. 

MR. LICHTENBERG: If Your Honor please, will you 
indicate to me why it is sustained. 

THE COURT: I do not think any one here understands 
them. 

MR. LICHTENBERG: You don’t have to, but I re¬ 
quest of Your Honor,— 

THE COURT: This was after suit was filed. 

MR. LICHTENBERG: It goes to his intention. 

THE COURT: It cannot go back— 

MR. LICHTENBERG: Only to this extent, I respsct- 
fully submit, that everything he did from the time— 
107 THE COURT: It may well be that he was a bona 
fide resident of Florida, I do not know, but what I 
am concerned with is whether he was when he filed this suit. 

MR. LICHTENBERG: If Your Honor please, every¬ 
thing done subsequent— 

THE COURT: I have ruled; I will give you an excep¬ 
tion. 

MR. LICHTENBERG: All right. 

BY MR. LICHTENBERG: 

Q. Now, when you returned from overseas you were 
sent to the hospital, were you not? A. Yes, sir, in Coral 
Gables. 

Q. Will you tell us what army office service sent you to 
the hospital on return from overseas, with reference to the 
locality of the hospital? A. The policy of the War De¬ 
partment at that time, when a man returned from overseas, 
he had to go to the hospital, and he would be sent by this 
selection to the nearest from home. 

Q. Whose selection? A. The Adjutant. I told them 
I had to go to an orthopedic clinic; and I requested that 
the Air Surgeon’s Office—that there was an orthopedic 
clinic at Pratt Hospital in Coral Gables, that I be sent 
there, because I considered Coral Gables my resi¬ 
dence. 
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108 Q. When did you return to this country? A. I 
arrived in Washington May 1st, 1946. 

Q. How long had you been overseas? A. Since I left 
in November, 1944—the last of November, 1944. 

Q. And from November, 1944 until your return in 1946 
you were in what country? A. I was in China, India and 
there was one break when I came back here in response to 
orders in December of 1945, I was scheduled to return 
to my station in California—Understand, at that point, 
that is ’way back in January, 1944—excuse me, ’45, the 
War Department on January 4— 

Q. Now, from the time that you went to Florida in 
April, 1943, up until the time of your return from overseas 
on one of your locations, that is where you lived as a result 
of orders from the United States Army? A. That is cor¬ 
rect. 

Q. And your being in Florida now is as a result of what, 
sir? A. I respectfully requested assignment in Florida 
at the hospital, and when I was to be discharged last Au¬ 
gust, I requested assignment to the Miami Air Depot. 

Q. Now, from the time you arrived at Florida in April, 
1943, up to the present time, has it always been your in¬ 
tention to be a resident permanently in the State of Flor¬ 
ida? A. It has and is. 

109 Q. And it still is? A. Yes, sir. 

Q. And are all your clothes— A. My personal 
effects except some that are in storage, that is, winter 
things that one does not wear—that is the sort of things I 
am talking about—are down in Florida at my residence. 

Q. When you returned to Florida and obtained your 
apartment, was that as a result of a lease that you had 
given to Mrs. Carlotta—What is her name? A. Lewis. 

Q. Lewis, the real estate agent? A. It was. I cor¬ 
responded with Mrs. Lewis from the time I was overseas 
concerning property, and also an apartment, some place to 
live. 
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MR. O’CONNELL: I object to that. This all comes 
after the trial before Judge Goldsborough and it is just 
obviously a lot of things being done to build up a decree, 
which is highly shocking. 

MR. LICHTENBERG: If Your Honor please, as I see 
this, cn April G, 1943, he went to a real estate firm to see 
about getting an apartment; that carries on so that he can 
certainly find out from people that he had applied for an 
apartment; whether he can get one. 

THE COURT: I will allow that, April, 1943. 

110 BY MR. LICHTENBERG: 

Q. Answer the question. 

THE COURT: You did not get this lease, did you? 

THE WITNESS: I did, and that continued until I 
went back there last May, and Mrs. Lewis asked me, did I 
still want an apartment, and I said that I did, and she said 
during the period of my absence— 

THE COURT: You cannot tell us w’hat she told you. 

THE WITNESS: All right. My name has remained 
on the list. 

BY MR. LICHTENBERG: 

Q. As a result of that, did you get an apartment? A. 
I obtained an apartment; I believe it was, the first of July. 

Q. You say you do maintain a bank account in Florida? 
A. I do now. 

Q. Do you now*? A. Yes, sir. 

Q. When did you open that account? A. Sometime— 
I do not know; it could have been June or July. 

Q. Now, at the time that the previous suit was filed in 
Washington, the maintenance suit, you were supporting 
Mrs. Gullet? A. I was giving her $175, a month, yes, 
sir. 

111 Q. Now, since your divorce decree in Florida— 
I do not recall whether you testified you were re¬ 
ceiving pay on the basis of a single status or married 
status. A. Up until the issuance of the decree, I was 
receiving the pay and allowance of a married officer. 
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Q. And subsequent to that time? A. A single officer. 
Q. Now, when you went to Florida in April, 1943, did 
you change your address with the War Department, as to 
your permanency? A. I did sometime in ’43; I do not 
remember the exact date. 

* • * • 

112 Cross Examination 

# # * • 

THE COURT: Well, the Court sees nothing in 

116 the correspondence here to show that he failed or 
refused to maintain his wife. How has he refused 

to maintain his wife if he sends her $175 a month? 

MR. O’CONNELL: In accordance with the standard 
that he was in a position to assure. 

THE COURT: Suppose he was a millionaire, what 
would happen? 

MR. O’CONNELL: I suppose if he was a millionaire 
and he offered her $100 a month, the Court would say that 
would be inadequate. 

THE COURT: $100 a month would be inadequate, but 
suppose he offered her $500 a month, would that be main¬ 
taining his wife? 

MR. O’CONNELL: After a fashion, yes. She is en¬ 
titled to be maintained in the station in which they were 
accustomed to live. 

THE COURT: All right. What are these two letters 
that you want to offer? 

MR. LICIITENBERG: May I see them? I have 

117 not seen them yet, Your Honor. 

THE COURT: Yes, show them to him. 
(Documents handed to counsel.) 

MR. LICHTENBERG: If Your Honor please, I object 
to these letters. The}’ are letters from counsel for Mrs. 
Gullet to Colonel Gullet; they are self-serving declarations; 
they are only his own opinion as to what the Colonel should 
do. I don’t think they are admissible, especially in view of 
the testimony of Mrs. Gullet herself. 
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MR. O’CONNELL: Before he started sending her $175 
a month I wrote to him. 

MR. LICHTENBERG: Oh, no, that is not the fact. 
The evidence of Mrs. Gullet is that she got it— 

MR. O’CONNELL: At the time suit was filed. 

MR. LICHTENBERG: Oh no, prior thereto. 

MR. O’CONNELL: Now she got the first check, she 
showed it to me, under date of September 30. 

MR. LICHTENBERG: I am only going by what the 
witness testified. 

MR. O’CONNELL: She said that she received $175 at 
the time suit was filed; suit was not filed until this matter 
started ’way back in September. 

I offer it in evidence, anyhow. 

THE COURT: Let me see them. 

(Letters handed to the Court.) 

118 THE COURT: Before you consulted Mr. O’Con¬ 
nell, Mrs. Gullet, how much was your husband pay¬ 
ing you, if anything? 

MR. LICHTENBERG: Wait a minute, Judge; I asked 
the same question. 

MRS. GULLET: He was paying me $175. 

THE COURT: That was before you consulted Mr. 
O’Connell? 

MRS. GULLET: Yes, Your Honor. 

THE COURT: Why did you go to Mr. O’Connell? Be¬ 
cause you did not think it was sufficient? 

MRS. GULLET: No, I did not think it was sufficient. 
I could not find an apartment for anything less than $79. 
I have, since then. 

THE COURT: Have I the power to rule in favor of 
the plaintiff to grant support and maintenance where the 
husband is giving her $175 a month? 

MR. 0 ’CONNELL: I see no reason why not. 

THE COURT: Well, the Court has held in suits such 
as you are filing that the power of the Court to grant sup¬ 
port and maintenance can be exercised only when the hus¬ 
band shall fail or refuse to maintain his wife. 
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MR. O’CONNELL: Yes, but here is a situation, if Your 
Honor please, here is a man—I had two reasons for filing 
this suit: The main reason was he was not in this jurisdic¬ 
tion, and I had to wait until I got him there, and he could 
stop paying any time— 

119 THE WITNESS: But I did not. 

THE COURT: She could have sued for main¬ 
tenance. 

MR. O’CONNELL: Well, I cannot serve him if he is 
not here. 

THE COURT: A non-resident wife can sue her hus¬ 
band? 

MR. O’CONNELL: I can sue him but I cannot serve 
him. 

THE COURT: I would like some authority, if you can- 
get it, on this question of suitable maintenance. I realize, 
of course, that if he were giving her $5 a month, that would 
not be suitable maintenance. The evidence discloses that 
from the time they separated up to and including the time 
the suit was filed he was giving her $175 a month and was 
making, at that time, what? 

THE WITNESS: I think it was about $750, I am not 
sure. 

THE COURT: $750, the question being whether or not 
$175 was suitable maintenance to a wife who had a spouse 
earning $750—pretty low for a man who is getting $750, 
but the Court is precluded from granting relief to the 
plaintiff in the amount she seeks if the amount he is giving 
her will take care of her. 

MR. O’CONNELL: Well, it depends on whether you 
say it was enough to keep body and soul together. I think 
she is entitled to maintain her suit if she feels that the 
amount is inadequate. 

MR. LICHTENBERG: The Court has awarded to 
her. 

120 MR. O’CONNELL: He awarded it because he 
was not able — 
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THE COURT: Of course, what she says in her suit is 
altogether different. She does not say he is giving her 
$175.00 and that is not sufficient for her needs. She repre¬ 
sents that she is without any income or means of support 

MR. O’CONNELL: She did not have any personal in¬ 
come. 

THE COURT: She had an income of $175 a month 
from her husband. 

MR. O’CONNELL: I would not call that personal in¬ 
come. She had no property— 

THE COURT: Well, you understand, Mr. O’Connell, 
that my sympathies are with the wife. 

MR. O’CONNELL: I understand that. 

THE COURT: I have no question at all in my mind 
so far as the Florida decree is concerned—the Court of 
Appeals w T ill have to correct me on that point—but what I 
am concerned about is whether I can grant you relief 
prayed for under the wording of the statute which says 
that: 

“Whenever any husband shall fail or refuse to maintain 
his wife * * * although able to do so, the Court, on appli¬ 
cation of the wife, may decree that he pay her periodically 
such sums as would be allowed to her as permanent ali¬ 
mony in case of divorce for the maintenance of herself. 

• * • And the payment thereof may be enforced in 
121 the same manner as directed in regard to permanent 
alimony.” 

Now, the Court has granted her maintenance, and would 
it be proper for me to decide that when you filed your suit, 
even though he was able to support his wife and maintain 
his wife, he w T as in fact, refusing to do it. 

Now, that is the crux of it, you understand. I am not 
concerned with the Florida divorce as a bar to this suit 
here, but I am not satisfied with the way he got that Flor¬ 
ida divorce, and the Court of Appeals can reverse me on 
that, but I am concerned and, of course, if I cannot give 
the relief, then the question is moot. I do not have to 
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decide that question now. All that I would like you men 
to do is to submit to me authority on the proposition where, 
under the statute which says that “whenever any husband 
shall fail, or refuse to maintain his wife although able so 
to do,” that I can give judgment for maintenance when 
the wife is getting $175 a month. 

MB. O’CONNELL: Well, assume the Florida divorce 
was no good— 

THE COUBT: Let us not talk about that. 

MB. O’CONNELL: Assume that the statute does read 
that way—he has failed and refused since last September— 

THE COUBT: That is not before me, is it? 

MB. 0 ’CONNELL: Well, I think it is. 

THE COUBT: I can only go by allegations of 
122 this complaint, Mr. O’Connell. Assuming that the 
Florida decree was no good, you could file a suit 
now and ask for maintenance, because he is not supporting 
her, but can I do it when he was maintaining her—that is 
what I am concerned about. 

MB. O’CONNELL: Under the decision, what has ac¬ 
crued since this suit was filed, regardless of whether it is 
ultimately approved or dismissed. 

THE COUBT: He is in arrears $125 a month since 
last September. 

MB. 0 ’CONNELL: That must be paid. 

THE COUBT: You are asking for judgment for that, 
I take it. What about counsel fees? 

MB. 0 ’CONNELL: Well, I think since that was entered 
into, I ought to get more compensation; I have done more 
work, been to the Court of Appeals on the matter. 

THE COUBT: What are you asking for ? 

MB. O’CONNELL: I should say I should get $2,000. 

THE COUBT: Well, you were awarded $1,000 the last 
time. 

MB. O ’CONNELL: I did not get it. 

THE COUBT: I mean you were awarded it. 

MB. O’CONNELL: Since that time I had to go to the 
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Court of Appeals and I have had another case in the Court 
of Appeals. 

MR. LICHTENBERG: Yon filed an answer to 

123 my petition for a special appeal. 

MR. O’CONNELL: All right, that is all work, 
too; and then how about this motion— 

THE COURT: Is there any objection to that? 

MR. LICHTENBERG: What? 

THE COURT: $2,000. 

MR. LICHTENBERG: I think it is excessive, Your 
Honor. 

THE COURT: What do you think it should be? 

MR. LICHTENBERG: I hate to be put in that posi¬ 
tion. 

THE COURT: I understand that. The Court has al¬ 
ready awarded $1,000; now, this additonal work, going to 
the Court of Appeals and this trial here. 

MR. O’CONNELL: This case has been going on for 
six and a half years. The file is so thick that I will have 
to get an extra helper to carry it around. 

MR. LICHTENBERG: If Your Honor please, I will 
say this: WTien Mr. Justice Schweinhaut allowed Mr. 
O’Connell $1,000, he allowed a very generous fee. 

MR. O’CONNELL: I can tell you this: Justice Golds- 
borough allowed me $800 at the first trial. 

MR. LICHTENBERG: The Court of Appeals reversed 
that. 

MR. O’CONNELL: They did not reverse the fee, did 
they? 

THE COURT: It reversed the whole thing. 

MR. LICHTENBERG: Yes, that is the reason I take 
the position that I took before, that as the matter 

124 stands now, the Court of Appeals mandate should 
not even be before Your Honor. 

THE COURT: Judge Keech ruled on that. 

MR. LICHTENBERG: Yes, but look at the mandate. 
Mr. O’Connell says it was not reversed. There it is— 
the mandate is right on your desk. 
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MR. O’CONNELL: The case was reversed, but the 
allowance of fees— 

MR. LICHTENBERG: The Court of Appeals reversed 
it, it is right in the mandate. 

MR. O’CONNELL: You look at 21 Appeals— 

MR. LICHTENBERG: Why didn’t you take it to the 
Supreme Court then? 

THE COURT: It says here: 1 * Reversed with costs 
and that the said defendant recover against the said plain¬ 
tiff Mary M. Gullet $40.75 for his costs expended herein 
and have execution therefor. 

“AND IT IS FURTHER ORDERED THAT this cause 
be, and it is hereby, remanded to the said District Court 
for further proceedings not inconsistent with the opinion 
of this Court.” 

What does that mean? 

MR. LICHTENBERG: Well, what it means, if Your 
Honor please, you go back to the opinion of the Court 
where it says: 

125 THE COURT: What do they mean by “further 
proceedings”? 

MR. LICHTENBERG: Dismiss it. 

THE COURT: It does not say so. 

MR. LICHTENBERG: They did not grant a new 
trial. Of course you are going back to what Judge 
Keech ruled. 

THE COURT: The Court of Appeals never says “new 
trial”. It says “reversed and remanded”. 

MR. LICHTENBERG: No, if Your Honor please, I 
think you will find— 

THE COURT: Let’s not get into an argument about 
that. 

MR. LICHTENBERG: The mandate says “reversed”. 
The order of maintenance is reversed and the order for 
payment of counsel fees. 

THE COURT: It does not say that, it says the cause 
is reversed. 
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ME. LICHTENBERG: May I come up and look at 
that, Your Honor? 

THE COURT: Surely. 

MR. LICHTENBERG: If I am wrong, I will apolo¬ 
gize. 

This is what is reversed: 

“In consideratoin whereof it is now here ordered and 
adjudged by this Court that the order of the said District 
Court of Appeals, in this cause be and the same is hereby 
reversed.’ 7 —that is, this order for maintenance as well as 
the counsel fee. 

126 THE COURT: Did you appeal the counsel fee? 

MR. LICHTENBERG: Oh, yes. 

THE COURT: Did you appeal the allowance of the 
counsel fee? 

MR. LICHTENBERG: As to the appeal, I was not 
in the case, but it was appealed on the theory that Colonel 
and Mrs. Gullet were not married, and if they are not 
married, then you cannot allow counsel fee or maintenance. 

THE COURT: When she filed suit for maintenance, 
who was his lawyer? 

MR. LICHTENBERG: There was another lawyer for 
him, I had no— 

MR. 0 ’CONNELL: What ? 

MR. LICHTENBERG: In the beginning. 

MR. O’CONNELL: I got $100 after the hearing before 
Mr. Hamilton; that is all I ever got. 

THE COURT: You say they are not husband and wife, 
therefore she is not entitled to anything. 

MR. LICHTENBERG: I say they are not husband 
and wife, but you are not ruling on that—that they are 
not husband and wife, so that— 

THE COURT: I have not ruled on that. 

MR. LICHTENBERG: I assume that you will. 

MR. O’CONNELL: I will be entitled to be paid for 
laboring in good faith while they were still husband and 
wife. 
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127 MR. LICHTENBERG: Your Honor knows how 
much I hate to be involved— 

THE COURT: You know what my point is. I would 
like you to submit a memorandum of authorities— 

MR. LICHTENBERG: Yes, Your Honor. I want to 
say to you one further thing, if Your Honor please, that 
Mr. Justice Schweinhaut in his Order or Mandate, con¬ 
cerning the fee— 

THE COURT: Yes. 

MR. LICHTENBERG: That is his order or mandate— 

THE COURT: The award of $250 a month permanent 
maintenance and payment of $800 to counsel William B. 
O’Connell be and is hereby set aside. 

MR. LICHTENBERG: That is the order of Judge 
Schweinhaut on the mandate of the Court of Appeals. 

THE COURT: Where is this order allowing the $1,000 
fee? 

MR. LICHTENBERG: That order is in the file. 

THE COURT: All right, Ordered $1500— 

MR. LICHTENBERG: No, that was changed to 

$ 1 , 000 . 

THE COURT: What? 

MR. LICHTENBERG: That has been changed to the 
sum of $1,000. 

THE COURT: $1,000. I will reach that at the 

128 proper time, on the allowance of fees. 

When can you get your Memorandum of Authori¬ 
ties to me? 

MR. LICHTENBERG: Your Honor, so that the record 
wil be complete I want to offer the decree in Florida. 

THE COURT: All right— By the way, what ground 
did you get in Florida, cruelty? 

MR. LICHTENBERG: Yes, sir. 

• • • • 

THE COURT: In other words, is the test whether or 
not the defendant is maintaining his wife as she should 
be entitled to be maintained according to her station in 
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life, is that the test, or is it if he is giving her an amount 
of money that is sufficient to support her? 

• • * • 

290 Washington, D. C., 

Friday, October 10,1947. 

The above-entitled matter came on before Associate 
Justice EDWARD M. CURRAN at 10 a. m. 

APPEARANCES: 

On behalf of the plaintiff: 

MR. W. B. O’CONNELL. 

On behalf of the defendant: 

MR. W. R. LICHTENBERG. 

• • • • 

298 THE COURT: There is no question that he is 
in arrears? 

MR. LICHTENBERG: There is no question that he 
is in arrears. 

THE COURT: Has he paid up everything he has 
been ordered to pay? 

MR. LICHTENBERG: He has paid up to a certain 
date, and we contend that the plaintiff owes us a certain 
amount of money, which we would be required to show 
Your Honor to determine whether he is in arrears. In 
other words, we would have overpaid by $2,900, based 
on the Court of Appeals reversal in this case, and if we 
are in arrears $1,500, then we are not in arrears because 
we are entitled to a credit. 

THE COURT: Has he paid according to the order of 
this Court? 

MR. LICHTENBERG: No. 

THE COURT: That is what I would pitch it upon. 

MR. LICHTENBERG: Will Your Honor also say 
without having considered the claim of overpayment? 

THE COURT: I am not considering a claim of over¬ 
payment. I am only going to find he is in arrears if he 
has not complied with the order of the Court. If the 
Court of Appeals wants to take care of that, they can. 
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# • • • 

300 MR. LICHTENBERG: So that there will be no 
question about it. One of the points that I am insist¬ 
ing that we are right on, and Your Honor has ruled that 
we are wrong on, is that we had a right to show what 

transpired subsequent to the date of his divorce. 

301 Your Honor has ruled, and I am bound by that 
ruling. Therefore, Your Honor can only find these 

things prior to the time of the divorce, because you would 
not hear any testimony of anything subsequent. 

THE COURT: I will let this stand as it is. 

MR. O’CONNELL: I understand the rules— 

THE COURT: I have ruled on it. What else have you 
got? 

• * * * 

310 MR. LICHTENBERG: Now, that is a fact, 
that before the deduction it is $391, and after the 

deduction it is $355. I have filed, Your Honor, and I 
have written Your Honor a letter setting forth, a tender 
of proof, that not being a part of the record because, as 
far as the Court was concerned, it was a personal matter 
at that time. I have prepared a tender of proof of four 
items, copy of which has just been given to Mr. O’Connell, 
and I would like Your Honor to glance at this (handing 
a document to the Court). 

THE COURT: What is this claim of overpayment to 
the plaintiff? 

MR. LICHTENBERG: This was the situation in that 
respect, and if Your Honor desires it, I will submit the 
authorities in connection with it. 

THE COURT: Has he paid any money since— 

311 MR. LICHTENBERG: No, he has not paid her 
anything since October, 1946. 

If you will indulge me just a few minutes, I will be glad 
to explain our theory on this, which is substantiated by 
authority. 
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Mr. Justice Goldsborough, in the former final hearings— 
there have been three final hearings in this case—the first 
final hearing before the case was taken to the United 
States Court of Appeals—passed an order allowing the 
plaintiff an increased amount of maintenance as well as 
counsel fees to Mr. O’Connell. 

I might say at that time I was not in this case. I did 
not get into this case until after the Court of Appeals 
had ruled upon it. 

At that time the order pendente lite was superseded by 
the final order. The Court of Appeals reversed the de¬ 
cision of Mr. Justice Goldsborough. 

THE COURT: On what theory? 

MR. LICHTENBERG: On the theory that the burden 
was upon the plaintiff in this case to prove that the Florida 
decree was illegal or void or that it should not be given 
full faith and credit, and reversed specifically the order 
and the judgment in the case. 

We had continued to pay, regardless of the situation 
that existed. We paid some $2900. It may have 
312 been a few dollars one way or the other, less or 
more. There was no order of court pending at that 
time. The defendant, under a mistaken opinion that he 
was required, under an order of court, to pay this money, 
continued to pay. 

Now, if there was no order of court, then he has paid 
her under a mistake of law’ and fact. 

Assuming that the authorities are as I told Your Honor 
they are—and I can present them—the plaintiff has been 
overpaid by the amount that was being paid under the 
circumstances, because at the time of the reversal of the 
Court of Appeals— 

THE COURT: You mean you take the position that 
because the Court has not made an order, therefore he did 
not have to pay? 

MR. LICHTENBERG: Yes, because the position of 
the plaintiff in this case was that everything was done 


97 A 


under an order of court, and therefore if the authorities 
are sound that I will submit, if Your Honor desires them, 
then we have overpaid by the amount of $2900. Now, that 
is a matter that the Court should dispose of, whether the 
Court rules with me or against me. 

THE COURT: I will dispose of it. 

MR. LICHTENBERG: Well, now, would Your Honor 
permit me to submit the authorities to you, and I think it 
might be wise to do this— 

313 THE COURT: If the defendant is proceeding 
upon the theory that the plaintiff has been over¬ 
paid because he contributed to her support during the 
interim that there was no court order, then I am denying 
your contention and will not permit your tender of proof. 

MR. LICHTENBERG: That is as to item number 3 
of my tender of proof? 

THE COURT: Item number 3 of your tender, that is 
right. If you want to show these living expenses, I will 
accept that. That is item number 2. 

MR. LICHTENBERG: You will accept that as proof? 

TKE COURT: And item number 1. 

You do not dispute that? 

MR. O’CONNELL: No, I do not dispute that at all. 

THE COURT: So item number 1 and item number 2 
are accepted. Item number 3 and item number 4 are 
denied. 

MR. LICHTENBERG: We object to the denial of the 
tender of proof. 

THE COURT: Certainly. 

MR. LICHTENBERG: May I ask Your Honor one 
thing before we go back to the findings of fact? Based 
now on the fact that Your Honor is permitting and accept¬ 
ing items number 1 and number 2 as correct, what amount 
of maintenance and counsel fee has Your Honor decided? 

THE COURT: I do not know. 

314 MR. LICHTENBERG: Oh, I see. I beg your 
pardon, sir. 
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THE COURT: I would like, before I decide that, to 
straighten out these objections that have been made. 

Now, if the record shows that paragraph number 2 is 
wrong, then I ought to correct it to conform to it. I 
myseif can’t remember whether the wife testified she drew 
$175 from August to November. 

MR. LICHTENBERG: If I receive by Monday from 
Mr. Frost the transcript of the testimony, I will submit it 
to Your Honor, so you can read it. Then there can’t be 
any argument. If I am incorrect, I will withdraw my 
objection to that portion about which I am incorrect, and 
the others, of course, I will insist on. 

THE COURT: We are agreed, I think, that he re¬ 
ceived approximately $800 per month. You object to the 
latter part of that paragraph, I take it? 

MR. LICHTENBERG: What paragraph is that? 

THE COURT: Paragraph number 5, where it says: 

“He w’as at all times well able to support the wife 
according to her station in life, and is still able to do so.” 

MR. LICHTENBERG: That is correct, Your Honor. 

THE COURT: Well, I think I will leave in, “able to 
support the wife according to her station in life,” which 
merely means that she is the wife of an Army colonel. I 
will strike the last phrase, “and is still able to do 1 
315 so,” because that might be construed as meaning 
that he now, getting $355, is able to maintain her 
in the same manner as he did when he was getting $800. 

MR. O’CONNELL: We have a statement from Mr. 
Lichtenberg that he is now’ getting only $355 a month. 

THE COURT: That is net. 

MR. O’CONNELL: That is his statement. What else 
he may have, I do not know. There is no testimony in this 
record about it. That is just a broad statement. I will 
admit that that is his retirement pay, and my information 
is that this man is very well fixed. 

THE COURT: Well, if you bring that evidence in, I 
will fix the award in accordance with what he is getting; 
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but the defendant comes along and says, “Now, I am re¬ 
tired. I get $355 net.” You say he is a wealthy man, 
Mr. O’Connell. If you have any evidence of that, bring 
it in. 

MR. O’CONNELL: Here is the situation here, Your 
Honor. The defendant does not come in any say a word. 

THE COURT: You mean you dispute the $355? 

MR. 0 ’CONNELL: I want to hear him on the witness 
stand say what he is getting. 

MR. LICHTENBERG: That is what I have been ask¬ 
ing for, Mr. O’Connell. 

MR. O’CONNELL: But before he gets any hearing 
and is entitled to any consideration, he should make 
316 his payments in arrears current. 

THE COURT: What am I going to set as the 
payments if I do not hear him? You want to hear him? 

MR. O’CONNELL: Surely. 

THE COURT: When can you get him in? 

MR. LICHTENBERG: Then, there is no argument 
about it. 

MR. O’CONNELL: Here is the situation. He has been 
here. He has had three hearings. 

THE COURT: I understand that. I am not going to 
pass an order if you want him here. 

MR. O’CONNELL: I want you to pass an order, but 
not on the theory that he is only getting $355. 

THE COURT: That is all I can go on, in the absence 
of any evidence to the contrary. 

MR. 0 ’CONNELL: If you go on that, there is nothing 
in the record that he gets that. 

THE COURT: It is on the record now, because he is 
retired. You said you agreed he is retired. 

MR. O’CONNELL: I understand he is retired. I do 
not know. 

THE COURT: I am not going to fool wtih this thing 
any longer. I have indicated the theory on which I am 
deciding the case. It is simply this: that I have held that 
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the divorce in Florida is not entitled to full faith and credit, 
because it was procured by fraud, and my language 

317 is very strong on that point. I feel that they are 
still husband and wife and that therefore, being 

husband and wife, he should support her. I am going to 
pass an order to that effect for maintenance, even though 
at the time the suit was filed he might have been paying, 
because the law does not do a vain thing of requiring me 
to dismiss a suit because that one month he happened to 
be contributing, and then requiring the plaintiff to come 
in on the same day and file another suit. 

I am holding that they are husband and wife and that 
she is entitled to maintennace. Naturally, if he was still 
a colonel in the Army, getting $800, the wife would be 
entitled to a certain amount of money. The defendant 
has represented to me now that he receives a net of $355.45 
per month for his retirement pay. 

If you dispute that, Mr. O’Connell, I will give you an 
opportunity to subpoena the records of the War Depart¬ 
ment and bring in the defendant himself or any other 
evidence that you might have to show the Court that he 
is, as you say, a wealthy man. Naturally, if he is a wealthy 
man, I am going to make the contributions much higher 
than I would if he is merely getting $355 net; but until 
I have that information, how am I going to set a figure 
now? 

MR. O’CONNELL: Well, you see, the situation is this. 
That information is very difficult for me to get, for this 
reason. As I say, this man, while he says $800, 

318 was making, I know, closer to $1200 a month for 
several years. 

THE COURT: If you have that evidence, all right. I 
wrote it down in my handwriting. That testimony was 
eight hundred odd dollars. If that is correct, you bring 
in the records of the War Department and show me he was 
getting $1200. But even if you do that, the question I have 
to determine is the present, what I am going to set the 
maintenance to be. 
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I will give you all the opportunity you want to bring in 
evidence. You say it is difficult. Somebody must have 
told you he is a wealthy man. 

MR. O’CONNELL: His wife. 

THE COURT: She must have some knowledge. 

MR. O’CONNELL: She knows what his salary was. 
She knows what a colonel gets. She knows that he did not 
give her any. What did he do with it? 

THE COURT: I do not know what he did with it. 

MR. LICHTENBERG: He sent it back for taxes. 

THE COURT: If you have any evidence that he has 
a big bankroll— 

MR. 0 ’CONNELL: He won’t tell. 

MR. LICHTENBERG: He will tell it in this court. 

MR. 0 ’CONNELL: He has had three or four chances. 

Every time you ask him, he says he hasn’t got anything. 
How am I going to prove it? 

319 THE COURT: I do not know. When do you 
want him in? 

MR. O’CONNELL: I do not want him. 

THE COURT? You do not want him? 

MR. O’CONNELL: I do not want him in to change 
his record as it is. I want the case passed on, on the rec¬ 
ord as it is. 

THE COURT: You are accepting that his net is— 

MR. O’CONNELL: No. I won’t say that is part of 
the record. It is the first time it was presented here, not 
by Gullett. Gullet does not say anything about this. 

THE COURT: All right. When can you get Gullet 
here? 

MR. LICHTENBERG: It ought to be the early part 
of October. I have a letter that he will be in Arizona from 
October 9 to 19, at which time he expects to report to the 
Army hospital at Hot Springs. I suppose he will prob¬ 
ably be on his way back in a few days. I suggest the first 
week of November, or whenever it is convenient to Your 
Honor and Mr. O’Connell. 
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MR. O’CONNELL: If Your Honor please, he has 
always had some excuse. The colonel has got to go here 
and go there. 

MR. LICHTENBERG: If you do not want him, I won’t 
bring him. It costs money to get him here. 

MR. O’CONNELL: There is a record there, which is 
a complete record of the trial at the time it was 

320 heard, and at the time of trial he was getting $800 
a month. I think the Court ought to sign an order 

on that basis, and then if he decides that is too high, or 
something, he can file an appropriate motion to have that 
modified. I would like to get him. I would put a writ 
ne exeat behind him. 

MR. LICHTENBERG: He has always come when the 
Court has set the case except on one occasion, when Justice 
Curran permitted a continuance when he was in the 
hospital. 

MR. O’CONNELL: He did not come at the hearing 
before Justice Schweinhaut. 

MR. LICHTENBERG: He came to every hearing he 
was supposed to be at. 

THE COURT: I have ruled in favor of the plaintiff, 
but the defendant now has come in with a tender of proof. 

MR. O’CONNELL: Not sworn to. 

THE COURT: And while he says that I have refused 
to permit the introduction of certain evidence, the de¬ 
fendant herewith tenders that evidence as follows: that 
now his income is $355.45. He is making that tender of 
proof. Now, should I refuse that tender? 

MR. O’CONNELL: You can let him make the tender, 
but you do not have to pay any attention to it—accept it as 
proof. 

THE COURT: No; you do not accept it as true. 

MR. LIGHTENBERG: Except that Mr. 0’Con- 

321 nell admitted it was true. 

MR. O’CONNELL: No, I do not admit it is 


true. 
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THE COURT: When he makes a tender of proof, he 
says to me, “If you will let me bring the colonel in, I 
will prove to you now that he receives $355.” Now, should 
I deny him that privilege? Of course, you say I do not 
have to take this as proof. Of course, I do not have to take 
a tender, but should I now, in view of the fact that he has 
made a tender to show, true it was, when we were trying 
the case he was getting $800, but now, when I sign the 
order, he is getting $355, deny him that opportunity? 

MR. O’CONNELL: Until he gets himself current. 
There are overdue past payments. They should be made 
current. 

THE COURT: I will decide that Monday, but in the 
meantime will you get the record, with reference to para¬ 
graph number 2, and clear that up? 

Then, you wanted to insert in paragraph number 11 
about the case going to the Court of Appeals and being 
reversed. I do not see that that has anything to do with 
it, because they did not reverse it on the amount of main¬ 
tenance that was allowed her, but, rather, on the question 
that the Court had not found any fault in the Florida 
decree in that regard. 

MR. LICHTENBERG: It merely supports our argu¬ 
ment that he has overpaid. Your Honor has denied me 
the right to tender that proof. 

322 THE COURT: Well, then, put it in. 

MR. O’CONNELL: Look, when that case was 
tried before Justice Goldsborough there was a $175 
pendent lite order in effect. He noted an appeal and 
posted a cash bond. That stayed everything under the 
order of Judge Goldsborough, but it certainly did not 
supersede or do away— 

MR. LICHTENBERG: The Court is ruling in your 
favor. 

THE COURT: I am not concerned with that angle. 
He wants to put in there that the case was appealed 
and it went to the Court of Appeals and it was reversed. 
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Put your theory in. I do not want any finding that it was 
reversed because of the amount of allowance that was 
made. 

ME. O’CONNELL: All that is right in the record. 

THE COURT: I know, but I will put it in there. 

See me Monday, with the transcript of the record, and at 
that time I 'will decide whether I am going to sign it now 
or allow you to bring in the colonel. 

2S0 Filed Feb 3 1948 Harry M. Hull, Clerk 

ORDER ADJUDGING DEFENDANT IN 
CONTEMPT OF COURT AND ORDERING 

COMMITTMENT. 

This cause coming on for consideration on the motion of 
the plaintiff, Mary M. Gullet, praying that the defendant, 
John Sherman Gullet, be adjudged in contempt of Court 
for his failure to comply with the orders of this Court, en¬ 
tered herein, it is now, for cause shown, this 3rd day of 
February, 1948, 

ORDERED AND ADJUDGED, That the defendant, 
John Sherman Gullet, be and he is hereby found to be in 
contempt of this Court as charged, and it is further, 

ORDERED, That said defendant be taken into custody 
by the United States Marshal for the District of Columbia 
and committed to the Washington Asylum and Jail for a 
period of sixty days or until he shall have purged himself 
of such contempt; and any and all proceedings by said de¬ 
fendant in this action shall and the same hereby are stayed 
until such time as he shall have complied with the terms of 
this order; Provided, however, that the said defendant may, 
by the payment of the sum of $1000.00 to the plaintiff be 
relieved from the enforcement of the terms of this order, 
said payment to be credited against the total sum due un¬ 
der the orders of this Court herein. 

By the Court: 

F. Dickinsox Letts 

Justice. 
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NOTICE OF APPEAL 

Notice is hereby given this 5th day of March, 1948, that 
John Sherman Gullet, plaintiff hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 3d day 
of Feb., 1948 in favor of Mary M. Gullet against said John 
Sherman Gullet. 

SAMUEL BARKER 

Attorney for Pltf . 

P. 

Copy to: 

Wm. C. 0 ’Connell, Atty. for Deft. 

Union Trust Bldg. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia Circuit. 


Nos. 9783, 9880. 


MAJOR JOHN SHERMAN GULLET, Appellant , 

v. 

MARY M. GULLET, Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


APPELLEE’S BRIEF. 


The brief and appendix of the appellant fairly state the 
case. 

This case was filed in the District Court in November 
1940. It is a simple suit for maintenance. The appellant 
was personally served with process in the District of Co¬ 
lumbia. By his answer the defendant admitted that he was 
a resident of the District of Columbia, and consented to the 
order for maintenance pendente lite in the sum of One Hun¬ 
dred and Seventy Five dollars per month. There can be 
no question but what the court had jurisdiction to enter this 
order. 

The appellant continued to make his regular monthly 
payments under the pendente lite order until after the hear¬ 
ing on the merits. The lower court entered an order for 
permanent maintenance, from which order there was an 
appeal. 
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This Court reversed the lower court and used the fol¬ 
lowing language: 

“When the judgment of a state is properly authenti¬ 
cated and stands unchallenged, as in the present case, a 
denial of it of full faith and credit constitutes a viola¬ 
tion of the Constitution. In the absence of any show¬ 
ing of invalidity, appellee is foreclosed by the Florida 
judgment, from the right to maintenance.’* 

The entire difficulty seems to grow out of this language. 
This Court seemed to take the position that the judgment 
in the Florida court was unchallenged. In answer to the 
appellant’s motion to vacate the order for maintenance, the 
appellee filed an answer (Appendix 9 A), in which she very 
strongly challenged the Florida decree. On hearing the 
court took two days taking testimony (Appendix 31A to 
53 A inclusive), wherein every effort was made to show to 
the Court that the so-called Florida decree could not and 
did not justify the vacating of the order of the lower court. 

This Court having reversed the lower Court it was then 
a question of the next step: 

This Court in Wilson v. Newburgh, 42 App. D. C. 407 
said: 

“Upon vacation of a former judgment and the grant¬ 
ing of a new trial, the case stands as originally. The 
former trial and all that occurred in connection there¬ 
with is a mere nullity.” 

In accordance with this authority the case was set for 
another hearing. A new trial was had, in fact, there were 
twx> trials, and in each case the trial court took the posi¬ 
tion that the Florida decree did not have the force and 
effect of ousting the jurisdiction of the District Court. 

The testimony in the original hearing (Appendix 31A to 
53 A, inclusive) clearly shows that the appellant was never 
a bona fide resident of the State of Florida, and never was 
domiciled in that state. He was an officer in the army and 
subject to army orders, and the record shows that he did 
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nothing except to indicate that his sole purpose was to find 
a means of defeating the order for maintenance in the 
courts of the District of Columbia. 

Counsel for the appellant in his brief (Page 11) says: 

“Accordingly, it is submitted that at the close of the 
trial, it was abundantly clear that the issue of the 
validity of the Florida decree has been raised and that 
in fact in the words of the trial Judge, it was the only 
issue presented for his consideration. When the case 
went to the Court of Appeals, the briefs filed by the 
respective parties clashed head-on on the particular 
issue of the validity of the Florida decree. The Court 
of Appeals in its decision stated that in the present 
case the Florida decree stood unchallenged. It stated 
that the plaintiff was foreclosed by the Florida judg¬ 
ment from the right to maintenance and reversed the 
lower court. In view of the fact that the issue of the 
validity of the Florida decree was argued at the trial, 
in the briefs, and in the oral argument before the 
Court of Appeals, it can hardly be said that when the 
Court of Appeals used the words ‘unchallenged as in 
the present case,’ the court meant that no issue had 
been made of the validity of the decree.” 

At the time of the original hearing, both in the District 
Court and in this Court the law covering the full faith and 
credit on foreign decrees in matters of this kind was not 
settled. Since that time, on to wit, the 7th of June, 1948, 
the Supreme Court of the United States, in two cases, 
Estine v. Estine and Sherrer v. Sherrer, 92 Law Ed., 1055 
and 1078, stated what, in its opinion, the law is governing 
a situation such as exists here. 

The Estine case held that if the party in whose favor a 
decree for maintenance had been regularly entered was not 
personally served with process, and did not appear and did 
not submit to the jurisdiction of the foreign court, the 
foreign judgment does not invalidate the original order 
which had been regularly entered. In the Sherrer case 
the Supreme Court held that where the party in whose 
favor a maintenance order had been entered did appear 
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and contest the proceedings in the foreign jurisdiction she 
was bound by the action of that court. 

The Estine case, above referred to, is so nearly in point 
with the current case that it seems unnecessary to attempt 
to advise this Court regarding the law. The facts are 
almost identical, except in this case the lower court found 
that the Florida decree was fraudulently obtained, and the 
record seems to bear this out. 

As to the appeal from the order adjudging the appellant 
in contempt, the answer is that if the lower court had au¬ 
thority to make the order for maintenance and fees, the 
appellant is admittedly in contempt, for he admits that he 
has made no payments since 1946, and made no denial of 
that fact. 

Getting down to the practical side of this case. The ap¬ 
pellant and appellee were admittedly husband and wife at 
the time this action was filed. He put her out, that is not 
denied. He consented to the order for maintenance. His 
whole course of conduct, as shown by the record is one of 
ducking and dodging. Appeals, motions, and everything 
possible to avoid the compliance of the orders of the court 
have been resorted to. Either the appellee, the wife, is 
entitled to the benefits of the order of the lower court, 
regularly entered, or she is not. If the Florida decree fore¬ 
closes her she is not. If it does not, the appellant is not 
entitled to be heard until he purges himself from the con¬ 
tempt of which he has been adjudged. 

There have been several collateral issues injected into 
this case which are of no significance. The plain fact is, 
was the Florida a valid decree, and if so does it relieve 
the appellant from the provisions of the order regularly 
entered in the District Court. That is all there is to decide. 

Respectfully submitted, 

William B. O’Connell, 

Union Trust Building, 
Attorney for Appellee. 
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Ittttrtt States (Emtrt of Appeals 

Fob The District of Columbia Circuit 


Nos. 9783 and 9880 


Major John Sherman Gullet, 

Appellant, 

vs. 

Mary M. Gullet, 

Appellee. 


REPLY BRIEF FOR APPELLANT 

The cases cited by appellee strengthen appellants posi¬ 
tion on this appeal. One issue involved is the right of the 
District Court to set aside a valid decree of the Florida 
courts granting a divorce. The Sherrer v. Sherrer decision 
(No. 36, U. S. Supreme Court, decided June 7, 1948) held 
that, under circumstances similar to those involved here: 
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“• * * the reqnirttments of full faith and credit bar 
a defendant fronfccollaterally attacking a divorce de¬ 
cree oi) jurisdictional grounds in the courts of a sister 
state where there has been participation by the defend¬ 
ant in the divorce proceedings, where the defendant 
has been accorded full opportunity to contest the juris¬ 
dictional issues, and where the decree is not susceptible 
to such collateral attack in the courts of the state which 
rendered the decree.’’ (Adv. sheet, p. 1061.) 

This appeal is from an order of the District Court which 
refused to accord full faith and credit to a Florida decree. 

The Estin v. Estvn decision (No. 139, U. S. Supreme 
Court, decided June 7, 1948) held that if the highest court 
in New York, rules that ‘ ‘a support order can survive di¬ 
vorce • • • that conclusion is binding on us • * 

However, this Court, the highest court in this jurisdic¬ 
tion, has ruled (between the litigants in this appeal) that a 
support order does not survive divorce. Gullet v. Gullet, 
80II. S. App. D. C. 73. 

The Esemoein v. Esemoein case (325 TJ. S. 279) is to the 
same effect and was urged upon this Court and rejected in 
Gullet v. Gullet, supra. 

Lichtenbebg & Babkeb 
By William R. Lichtenbebg 
Samuel Babkeb 
1074 National Press Bldg., 
Washington, D. C. 

Attorneys for Appellant 
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